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U.S. Customs Service 


Treasury Decisions 


(T.D. 93-79) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved March 9, 
1992, to September 14, 1993, inclusive, pursuant to Subparts A through 
C, Part 191, Customs Regulations. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(a) and (b), the name of the company, the specified 
articles on which drawback is authorized, the merchandise which will be 
used to manufacture or produce these articles, the factories where the 
work will be accomplished, the date the proposal was signed, the basis 
for determining payment, the Regional Commissioner to whom the con- 
tract was forwarded or approved by, and the date on which it was 
approved. 


Dated: September 21, 1993. 


WILLIAM G. Rosorr, 
(for John Durant, Director, 
Commercial Rulings Division.) 


(A) Company: Basic Vegetable Products, L.P. 

§ 1313(a) articles: Processed dehydrated onion products 

§ 1313(a) merchandise: Dehydrated onion 

§ 1313(b) articles: Processed dehydrated onion products 

§ 1313(b) merchandise: Dehydrated onion 

Factory: King City, CA 

Proposal signed: June 30, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), August 2, 1993 
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(B) Company: CPS Corp. 

§ 1313(a) articles: Printing ink material; blue dispersion 

§ 1313(a) merchandise: Color Index Blue Pigment 15:3; copper 
phthalocyanine crude 

§ 1313(b) articles: Printing ink material; blue dispersion 

§ 1313(b) merchandise: Color Index Blue Pigment 15:3; copper 
phthalocyanine crude 

Factories: Dunkirk, NY (2) 

Proposal signed: July 1, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Boston, April 22, 1993 


(C) Company: CIBA-GEIGY Corp. 

§ 1313(a) articles: Irganox 1076; tinuvin 328; tinuvin P 

§ 1313(a) merchandise: Stearyl alcohol; 2,4-ditertiary amyl phenol; 
isopropyl alcohol; para-cresol 

§ 1313(b) articles: Irganox 1076; tinuvin 328; tinuvin P; tinopal 
Pt liquid 

§ 1313(b) merchandise: Stearyl alcohol; 2,4-ditertiary amyl phenol; 
isopropyl] alcohol; para-cresol; sulfanilic acid 

Factory: McIntosh, AL 

Proposal signed: December 11, 1992 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, June 10, 1993 

Revokes: T.D. 89-19-D to cover change in factory location 


(D) Company: Henkel Corp. 

§ 1313(a) articles: APG® surfactants 

§ 1313(a) merchandise: Fatty alcohol (H-3333-O Lorol C12-14) 

§ 1313(b) articles: APG® surfactants 

§ 1313(b) merchandise: Fatty alcohol (H-3333-O Lorol C12-14); 
X-3333-O0 C12-14) 

Factories: Cincinnati, OH; Crosby, TX 

Proposal signed: May 28, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Chicago, September 14, 1993 


(E) Company: Henkel Corp. 

§ 1313(a) articles: APG® surfactants 

§ 1313(a) merchandise: Fatty alcohol (H-3357-O Lorol C8—C10 SP) 

§ 1313(b) articles: APG® surfactants 

§ 1313(b) merchandise: Fatty alcohol (H-3357-O Lorol C8-C10 SP; 
Mixed alcohol 8-10 45/55) 

Factory: Cincinnati, OH 

Proposal signed: May 28, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Chicago, September 14, 1993 
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(F) Company: The Lubrizol Corp. 

§ 1313(a) articles: Lubricant additives 

§ 1313(a) merchandise: Intermediate 123.00 

§ 1313(b) articles: Lubricant additives 

§ 1313(b) merchandise: Intermediate 123.00 

Factories: Painesville, OH; Deer Park & Pasadena, TX 
Proposal signed: December 4, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, March 9, 1992 


(G) Company: The Lubrizol Corp. 

§ 1313(a) articles: Lubricant additive 198.08 

§ 1313(a) merchandise: Intermediate 198.00 

§ 1313(b) articles: Lubricant additive 198.08 

§ 1313(b) merchandise: Intermediate 198.00 

Factories: Painesville, OH; Deer Park & Pasadena, TX 
Proposal signed: November 26, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, March 12, 1992 


(H) Company: The Lubrizol Corp. 

§ 1313(a) articles: Lubricant additive 198.07 

§ 1313(a) merchandise: Intermediate 198.04 

§ 1313(b) articles: Lubricant additive 198.07 

§ 1313(b) merchandise: Intermediate 198.04 

Factories: Painesville, OH; Deer Park & Pasadena, TX 
Proposal signed: March 19, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, April 13, 1992 


(I) Company: Michelin Tire Corp. 

§ 1313(a) articles: Pneumatic radial tires 

§ 1313(a) merchandise: Rubberized (calendared) Aramide tire fabric; 
rayon cord 

§ 1313(b) articles: Pneumatic radial tires 

§ 1313(b) merchandise: Brass plated steel cable; polyester cord 

Factories: Greenville, Sandy Springs, Spartanburg & Lexington, SC; 
Dothan, AL 

Proposal signed: April 16, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Miami, August 20, 1992 
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(J) Company: Mueller Co. 

§ 1313(a) articles: Valve stem blanks; waterwork valves 

§ 1313(a) merchandise: Manganese bronze rod 

§ 1313(b) articles: Valve stem blanks; waterwork valves 

§ 1313(b) merchandise: Manganese bronze rod 

Factory: Chattanooga, TN 

Proposal signed: June 14, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Boston, July 23, 1993 


(T.D. 93-80) 


TESTING OF PRESSED AND 
TOUGHENED (SPECIALLY TEMPERED) GLASSWARE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice on the testing of pressed and toughened (specially tem- 
pered) glassware. 


SUMMARY: Customs has completed a review of the comments submit- 
ted by interested parties on the testing of certain articles of glass to as- 
certain if they have been “pressed and toughened (specially tempered).” 
These articles are normally imported under Item numbers 7013.29.05, 
7013.32.10, 7013.39.10, and 7013.99.20 of the Harmonized Tariff 
Schedule of the United States (HTSUS). 


FOR FURTHER INFORMATION CONTACT: Mr. Robert L. Zimmer- 
man, Jr., Office of Laboratories & Scientific Services, (202) 927-1060. 


SUPPLEMENTAL INFORMATION: 
BACKGROUND 


The U.S. Customs Service published a request for comments on a pro- 
posed method for the testing of “pressed and toughened (specially tem- 
pered)” glassware in the Federal Register (Vol. 58, No. 106, June 4, 
1993). These articles are normally imported under Subheading num- 
bers 7013.29.05, 7013.32.10, 7013.39.10, and 7013.99.20 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS). The notice 
contained a description of a proposed method. Articles of “safety glass, 
consisting of toughened (tempered) * * * glass” normally imported un- 
der Heading 7007 of the HTSUS, e.g., architectural plate glass, vehicle 
windshields, were not within the purview of the notice. 

The U.S. Customs Service received responses from four interested 
parties as a result of the June 4, 1993, Notice. The issues discussed in 
these responses will be addressed herein. 
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Issue 1— Use of polarized light to determine tempering. Due to the na- 
ture of this test, it can only be conducted on transparent and translucent 
articles. Three respondents endorsed this part of the test. However, two 
of the three placed qualifications on their endorsement. The remaining 
respondent stated that the stresses imparted to an article due to temper- 
ing are visible through a polariscope, but the respondent offered no spe- 
cific recommendation on the test. 

The qualifications placed on the method were: 

(1) The polariscopic test should be the only test, and 

(2) The test is only useful for qualitative purposes to disqualify the ar- 
ticle if none of, or only a part of, the sample is found to be tempered. The 
respondent goes on to state “[o]nly with an accurate determination of 
the magnitude of tempering is it possible to determine if the item in 
question is tempered or ‘specially tempered.’ All items, opaque or trans- 
parent, should be subjected to the more rigorous center punch test.” 

The first qualification is found to be non-persuasive since the polari- 
scopic test will determine that an article is tempered, but it will not de- 
termine that the article has been toughened. The courts have stated that 
the purpose of the tempering process is to impart a measure of durability 
to the article. Therefore a meaningful test for durability is necessary. 
The test for durability (or toughness) is the thermal shock test. 

Regarding the second qualification, Customs agrees, as stated above, 
that the polarized light alone is insufficient to classify an article as 


“toughened (specially tempered)”. However, the best test for durability, 
i.e., “magnitude of tempering” is not the center punch test; it is the ther- 
mal shock test. The center punch test is discussed further in Issue 3. 

Customs finds that the use of polarized light to determine that a 
transparent or a translucent article has been full-surface tempered is 
accurate and will remain a part of the overall test method. 


Issue 2—Thermal shock Test. Three of the four respondents agreed that 
the change in the parameters of the thermal shock test are warranted. 
As stated above, the dissenting respondent recommends that, for trans- 
parent and translucent glass, only the polariscopic test is necessary. 
This issue was discussed above. 

It is the general opinion of both Customs and the other three respon- 
dents that the new parameters will make the thermal shock test more 
meaningful. 

During the course of the development of this method, several alterna- 
tives have been offered concerning the thermal shock test parameters. 
Various temperature differentials have been suggested, e.g., 105°C, 
135°C, 145°C. The concept of having various temperature differentials 
depending on the object, i.e., 105°C for stemware and tumblers and 
120°C for tableware and ovenware, has been proffered. Over the course 
of the development of this method, several recommended temperature 
differentials have been considered by Customs. These differentials have 
been both above and below the 135°C differential currently stated in the 
method. After reviewing the technical data made available through the 
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responses to the several Federal Register Notices and from Customs 
own in-house experimentation, Customs believes that a single differen- 
tial of 135°C is best for the purpose of determining that a glass article has 
been made “durable” for tariff purposes. This differential is simple to 
use and is acceptable by the majority of those involved with the develop- 
ment of this method. 

Therefore, Customs has found the respondents who suggested pa- 
rameters other than a 135°C temperature difference to be non-persua- 
sive. The 135°C thermal difference parameter will be adopted. 


Issue 3—The Center Punch Test. (Ascertaining that the toughness, i.e., 
durability, imparted to the article is due to “specially tempering” the ar- 
ticle). Four (4) points of discussion were raised: 1) again the basic ques- 
tion of keeping or deleting the center punch test, 2) the interpretation of 
the results, 3) the substitution of a polarized light test for this test for 
transparent and translucent articles, and 4) the substitution of a dia- 
mond blade saw test for opaque articles for the center punch test. Two 
respondents recommended deleting the test, one endorsed the test, and 
the remaining respondent offered no specific opinion as to the disposi- 
tion of the test. 

As stated in the May 4, 1992, Federal Register Notice: “To prove that 
an article has been toughened is not sufficient to satisfy the conditions 
set forth in the HTSUS. A test is necessary to demonstrate that it has 
been toughened via a tempering process. As the courts have stated, the 
purpose for tempering the glassware is to make it more durable. In other 
words, a sufficient degree of stress must have been imparted to the 
glassware via a tempering process to make it durable. Customs believes 
that if the article passes both the thermal shock test for durability and 
exhibits evidence that it has been tempered, then the article can be de- 
scribed as ‘toughened (specially tempered)’ for Customs purposes.” 

For transparent and translucent glassware, Customs (as stated 
above) has confirmed that the polarized light method is sufficient to de- 
termine that an article has been tempered. Therefore the Center Punch 
Test for transparent and translucent glassware is discontinued as of the 
publication of this Notice. 

Regarding the interpretation of the results of the Center Punch test 
that may have to remain in use for opaque ware, Customs agrees that 
this exercise is, at best, subjective. This is the primary reason Customs 
has been seeking an alternate method for determining that an article 
has been tempered. One respondent has proposed the use of a Cutting 
Test using a diamond-rimmed, circular saw blade in lieu of the Center 
Punch test. This respondent claims that: “* * * cutting opaque glass- 
ware with a diamond-rimmed disk saw will immediately show whether 
the article has been tempered. If an article saws cleanly in half (in two 
pieces), it has not been tempered. A tempered article will almost imme- 
diately fracture into a number of jagged pieces when placed under the 
saw.” 
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Customs has conducted some preliminary experiments using a dia- 
mond-rimmed saw blade. This work has produced encouraging results. 
For this reason Customs is proposing replacing the Center Punch test 
for opaque glassware with the following test procedure for opaque glass- 
ware. It should be stated that Customs plans to subject only opaque arti- 
cles to the Cutting Test. 


CUTTING TEST FOR OPAQUE GLASSWARE: 


I. APPARATUS 
D. Tile Saw (or Similar Table Mounted Circular Saw): 


A tile saw having a cutting head which can be adjusted laterally and 
vertically and which is equipped with an 8 to 12 inch diameter diamond- 
rimmed blade designed for wet cutting is adequate for testing glassware 
articles. 


III. ANALYSIS PROCEDURES 
E. Cutting Test for Opaque Glassware: 


e Adjust the cutting head of the tile saw vertically and laterally, as 
necessary, to accommodate the glassware article. 

e Besure that the water supply to both sides of the diamond-rimmed 
blade is adequate. 

e Turn on the saw. 

e While holding or otherwise securing the glassware article to pre- 
vent twisting and binding during the cutting, slowly move the article 
into contact with the blade. 

e Proceed with the cutting. 

Interpretation of the Cutting Test for Opaque Glassware: Annealed 
(non-tempered) glassware will readily accept the diamond-rimmed 
blade and will be easily and cleanly cut in half should you proceed that 
far with the cutting. Tempered glassware, on the other hand, will almost 
immediately break into pieces when cut. Breakage occurs as the forces 
applied by the cutting blade overcome the compressive stress that was 
locked into the article’s surface during the tempering process. 


CONCLUSION 


Effective as of the date of publication of this Notice in the Federal Reg- 
ister, Customs will conduct the analysis of transparent and translucent 
glassware, falling under the purview of the aforementioned HTSUS 
item numbers, using the 3 following procedures: Macroscopic Analysis, 
Polariscopic Examination and Thermal Shock Test. These procedures 
were published at Federal Register 31786 (Volume 58, No. 106), on 
June 4, 1993. 

In addition, Customs is seeking comments from interested parties on 
the Cutting Test for Opaque Glassware. Comments should be submitted 
within 30 days of the date of publication of this Notice. During the 30 day 
response period, Customs will continue its assessment of the cutting 
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test. Immediately upon the close of the response period, Customs will 
evaluate the submissions and the data from its tests and publish an up- 
dated method for opaque glassware. 


Dated: September 30, 1993. 
JOHN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, October 6, 1993 (58 FR 52135)] 


(T.D. 93-81) 


APPROVAL OF MARINE CHEMIST SERVICE, INC., AS A 
CUSTOMS COMMERCIAL GAUGER AND ACCREDITED 
LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the approval of Marine Chemist Service, Inc., as a 
Customs approved commercial gauger, and as a accredited laboratory to 
perform certain petroleum and organic chemical analyses. 


SUMMARY: Marine Chemist Service, Inc. has been given Customs 
gauger approval and laboratory accreditations under Part 151.13 of the 
Customs Regulations (19 CFR 151.13). Specifically, the Norfolk, VA site 
is approved to gauge imported petroleum, petroleum products, organic 
chemicals and vegetable and animal oil; and is accredited to perform the 
following tests: API Gravity, sediment and water, water by distillation, 
sediment by extraction, distillation characteristics, Reid vapor pres- 
sure, Saybolt universal viscosity and percent weight of sulfur. The New- 
port News, VA site is accredited to perform the following tests: xylene 
content of mixed xylenes, percent composition by weight of benzene, 
toluene and xylenes, percent by weight of lead and identification and 
percent composition by weight of organic chemicals. 


SUPPLEMENTARY INFORMATION: Part 151 of the Customs Regu- 
lations provides for the acceptance at Customs Districts of laboratory 
analyses and gauging reports for certain products from Customs accred- 
ited commercial laboratories and approved gaugers. Marine Chemist 
Service, Inc., with facilities in Newport News, Virginia and Norfolk, Vir- 
ginia, has applied to Customs for commercial gauger approval and for 
certain laboratory accreditations. Customs has determined that Marine 
Chemist Service, Inc. meets all the requirements for approval as a com- 
mercial gauger and accredited laboratory. 

Therefore, in accordance with part 151.13(f) of the Customs Regula- 
tions, Marine Chemist Service, Inc.’s Norfolk, VA site is approved to 
gauge the products named above in all Customs districts; and the Nor- 
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folk, VA and the Newport News, VA sites are accredited to perform the 
laboratory analyses listed above. 


EFFECTIVE DATE: September 20, 1993. 
FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Chief, 
Technical Branch, Office of Laboratories and Scientific Services, U.S. 


Customs Service, 1301 Constitution Ave., NW, Washington, D.C. 20229 
(202) 927-1060. 


Dated: September 29, 1993. 


JOHN B. O’LouGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, October 6, 1993 (58 FR 52134)] 


(T.D. 93-82) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
OcToBER 1 THROUGH DECEMBER 31, 1993 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs of- 
ficers and others concerned pursuant to Part 159, Subpart C, Customs 
Regulations (19 CFR 159, Subpart C). 


US. 
Name of currency dollars 
Dollar 
Schilling 


~ $0.647500 


RENE Ss Hi awlelw cite staan eens Renminbi yuan 
Denmark 

Finland 

France 

Germany 

Hong Kong 


1.434000 
0.000629 
0.009430 
0.392434 

N/A 
0.546030 
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FOREIGN CURRENCIES—Quarterly rates of exchange: October 1 through 
December 31, 1993 (continued): 


US. 
Country Name of currency dollars 


New Zealand $0.550400 

0.140331 
Philippines N/A 
Portugal i 0.005952 
Singapore 0.632031 
South Africa, Republic of 0.289226 
Spain 0.007598 
Sri Lanka 0.020421 

0.123396 
Switzerland 0.701902 

0.039588 
United Kingdom 1.504800 
Venezuela i 


Dated: October 4, 1993. 


MIcHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 


(T.D. 93-83) 
FOREIGN CURRENCIES 


Daly RaTEs FOR COUNTRIES NOT ON QUARTERLY LIST FOR SEPTEMBER 1993 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Monday, September 6, 1993. 


Greece drachma: 


September 1, 1993 $0.004248 
September 2, 1993 .004284 
September 3, 1993 .004286 
September 7, 1993 .004359 
September 8, 1993 .004337 
September 9, 1993 .004361 
September 10, 1993 .004329 
September 13, 1993 .004310 
September 14, 1993 .004329 
September 15, 1993 .004371 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 
September 1993 (continued): 


Greece drachma (continued): 


September 16, 1993 $0.004357 
September 17, 1993 .004324 
September 20, 1993 .004301 
September 21, 1993 .004243 
September 22, 1993 .004281 
September 23, 1993 .004240 
September 24, 1993 .004219 
September 27, 1993 .004265 
September 28, 1993 .004297 
September 29, 1993 .004295 
September 30, 1993 .004271 


South Korea won: 


September 1, 1993 $0.001233 
September 2, 1993 .001232 
September 3, 1993 .001234 
September 7, 1993 .001232 
September 8, 1993 .001233 
September 9, 1993 .001234 
September 10, 1993 .001234 
September 13, 1993 .001234 
September 14, 1993 .001232 
September 15, 1993 .001232 
September 16, 1993 .001232 
September 17, 1993 .001231 
September 20, 1993 .001230 
September 21, 1993 .001228 
September 22, 1993 .001230 
September 23, 1993 .001231 
September 24, 1993 .001231 
September 27, 1993 .001231 
September 28, 1993 .001232 
September 29, 1993 .001232 
September 30, 1993 .001232 


Taiwan N.T. dollar: 


September 1, 1993 $0.037093 
September 2, 1993 .037097 
September 3, 1993 .037095 
September 7, 1993 .037116 
September 8, 1993 .037111 
September 9, 1993 .037111 
September 10, 1993 .037114 
September 13, 1993 .037121 
September 14, 1993 .037120 
September 15, 1993 .037118 
September 16, 1993 .037123 
September 17, 1993 .037115 
September 20, 1993 .037262 
September 21, 1993 .037223 
September 22, 1993 .037168 
September 23, 1993 .037111 
September 24, 1993 .037133 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 
September 1993 (continued): 


Taiwan N.T. dollar (continued): 


September 27, 1993 
September 28, 1993 
September 29, 1993 
September 30, 1993 


Dated: October 4, 1993. 
MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 


(T.D. 93-84) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR SEPTEMBER 1993 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 93-49 for 
the following countries. Therefore, as to entries covering merchandise 


exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Monday, September 6, 1993. 


Austria schilling: 


September 7, 1993 $0.088222 
September 9, 1993 .088810 
September 10, 1993 .088976 
September 13, 1993 .088145 
September 14, 1993 .088433 
September 15, 1993 .089142 
September 16, 1993 .088378 
September 17, 1993 .088238 
September 20, 1993 .088215 
September 21, 1993 .088261 
September 29, 1993 .088106 


Germany deutsche mark: 


September 7, 1993 $0.620848 
September 9, 1993 .625000 
September 10, 1993 .625900 
September 13, 1993 .620347 
September 14, 1993 .622278 
September 15, 1993 .627549 
September 16, 1993 .622471 
September 17, 1993 .620848 
September 20, 1993 .619771 
September 29, 1993 .619771 
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FOREIGN CURRENCIES— Variances from quarterly rates for September 
1993 (continued): 


Netherlands guilder: 


September 7, 1993 $0.553250 
September 9, 1993 .556328 
September 10, 1993 .557103 
September 13, 1993 552486 
September 14, 1993 .554139 
September 15, 1993 .558815 
September 16, 1993 554262 
September 17, 1993 .552883 
September 20, 1993 .551724 
September 29, 1993 .551876 


Sri Lanka rupee: 


September 2, 1993 N/A 
September 3, 1993 N/A 
September 8, 1993 N/A 
September 16, 1993 N/A 
September 30, 1993 


Sweden krona: 


September 1, 1993 $0.122249 
September 2, 1993 .122026 
September 21, 1993 121514 
September 22, 1993 .122850 


Switzerland franc: 


September 3, 1993 $0.699790 
September 7, 1993 .705766 
September 9, 1993 .713929 
September 10, 1993 .717103 
September 13, 1993 -710227 
September 14, 1993 .715564 
September 15, 1993 -719166 
September 16, 1993 -713419 
September 17, 1993 .713776 
September 20, 1993 -712504 
September 21, 1993 .699301 
September 22, 1993 .704722 
September 27, 1993 -701262 
September 28, 1993 .707714 
September 29, 1993 .707714 
September 30, 1993 .698812 


Dated: October 4, 1993. 


MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 28, 1993. 


The following are decisions of the United States Customs Service 
determined to be of sufficient interest or importance to warrant publica- 
tion in the Customs BULLETIN. 

Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 93-11) 


This ruling defines the proper location for country of origin markings on 
articles individually packaged in unsealed poly bags for mail order re- 
tail sale (19 USC 1304, & 19 CFR 134.41(b)). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, January 27, 1992. 
File: MAR-2-05 CO:R:C:V 734314 GRV 
Category: Marking 
Ms. LYNNETTE KEFFER 
JONES & KLINK CORPORATION 
A CUSTOMHOUSE BROKERAGE FIRM 
P.O. Box 92815 
Los Angeles, CA 90009-2815 


Re: Location of country of origin markings on checkbook wallets and 
eyeglass/coin purses individually packaged in unsealed poly bags 
for mail order retail sale. Ultimate Purchaser; 19 CFR 134.1(d); 
article marking; 19 CFR 134.41 (b); conspicuousness (visibility); 
086861; 19 CFR 134.41(a); permanence; package marking; C.S.D. 
90-17; C.S.D. 90-63. 


Dear Ms. KEFFER: 
This is in response to your letter of July 18, 1991, addressed to the 
Area Director of Customs, New York Seaport, on behalf of Value Show- 


15 
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case, a/k/a Arizona Mail Order Company, Inc., requesting a ruling re- 
garding the country of origin marking requirements applicable to 
checkbook wallets and eyeglass/coin purses individually packaged in 
unsealed poly bags. A sample of each product — as bagged at the time it is 
imported — was submitted for examination. Your letter was forwarded 
to this office on August 21, 1991, for a direct reply. 


Facts: 


Checkbook wallets and eyeglass/coin purses, both made in China of 
scrap leather patch work and individually packaged in unsealed poly 
bags, are imported into the U.S. for retail sale by mail order. The articles 
and poly bags are each marked to indicate the country of origin of the 
articles, and you indicate that the articles are sold in these poly bags. 

The checkbook wallet is of a fold over design, such that the checkbook 
portion can be accessed separately from the wallet portion. Within the 
checkbook compartment is a separate checkbook cover that is perma- 
nently affixed to the compartment. On the inside of this checkbook 
cover the country of origin is indicated by means of non-contrasting 
color, i.e., blind, stamp, printed in approximately 8-point type (<1/s” let- 
ters).1 The eyeglass/coin purse is marked by means of a fabric label that 
is glued to the top portion of the interior in approximately the same size 
type as the checkbook, but is located on the underside of the label. 

The poly bags are transparent and of the disposable type. They are 


marked by means of sticker labels, which denote the catalog number of 
the enclosed article, the color, and the country of origin, printed in ap- 
proximately 8-point type (<1/s” letters), the same size type as the arti- 
cles are marked. The packaged merchandise is sold direct to the public 
by catalog offering and mail ordered; none of the merchandise is sold re- 
tail shops. 


Issue: 

Whether the present country of origin markings on the submitted 
samples (wallets and purses) are sufficient to meet the requirements of 
19 U.S.C. 1304 and 19 CFR § 134.41(b). 


Law and Analysis: 

The marking statute, § 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides that, unless excepted, every article of foreign 
origin (or its container) imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly and permanently as the nature of the 
article (or its container) will permit in such a manner as to indicate to 
the ultimate purchaser the English name of the country of origin of the 
article. Part 134, Customs Regulations (19 CFR Part 134), implements 
the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 


1 A point is a unit of type measurement equal to 0.01384 inch or nearly 1/72 in., and all type sizes are multiples of this 
unit. 
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The primary purpose of the country of origin marking statute is to 
“mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will.” United 
States v. Friedlaender & Co., 27 CCPA 297, 302, C.A.D. 104 (1940). 


The “Ultimate Purchaser” Consideration: 


The “ultimate purchaser” is defined generally as the last person in 
the U.S. who will receive the article in the form in which it was imported. 
19 CFR 134.1(d). Example (3) of this section provides that if an article is 
to be sold at retail in its imported form, the purchaser at retail is the “ul- 
timate purchaser.” In this case, the consumer who mail orders the mer- 
chandise is the ultimate purchaser, because (s)he will be last person in 
the U.S. to receive the imported merchandise in the form in which it is 
imported. 


The Article Marking Exception: 


Section 134.32(d) provides that if the marking of the containers will 
reasonably indicate the origin of the enclosed imported articles, then 
the articles themselves need not be individually marked. This exception 
is applicable in cases where the article is imported in a properly marked 
container and Customs officials at the port of entry are satisfied that 
in all reasonably foreseeable circumstances the ultimate purchasers 


will receive the article in its original, unopened and properly marked 
container. 

In C.S.D. 90-17, sunglasses that were not marked to indicate their 
country of origin marking were imported for sale to retail consumers 
in clear, unsealed plastic bags that were marked with the article’s coun- 
try of origin. Noting that the country of origin marking on the plastic 
bags were legible, permanent and conspicuous within the meaning 
of 19 U.S.C. 1304, we stated that the article marking exception at 
§ 134.32(d) was inapplicable to the glasses, as the plastic bags were not 
sealed, thus, assuring Customs that in all foreseeable circumstances the 
articles would reach the ultimate purchasers in their original unopened 
marked container. Accordingly, we held that the glasses themselves had 
to be marked with their country of origin, as required by 19 U.S.C. 1304. 
See also C.S.D. 90 63. 

In this case, because the poly bag containers are unsealed and of the 
disposable type, i.e., flimsy and plain, we are not convinced that they will 
always remain with the articles until the articles reach the ultimate pur- 
chaser. Further, because the articles are delivered to consumers by mail, 
based on catalog sales, we find that the country of origin marking on the 
poly bags is more for the benefit of the importer in tracking inventory 
than for the benefit of the ultimate purchasers. Thus, although the 
country of origin marking on the poly bags is conspicuous for purposes 
of 19 U.S.C. 1304 and 19 CFR 134.41(b), the articles themselves must be 
conspicuously marked with their country of origin, as no assurances are 
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present that in all foreseeable circumstances the articles will reach the 
ultimate purchasers in their original unopened marked containers. 


The Conspicuous Marking Requirement: 

The clear language of § 1304 requires ‘conspicuous’ marking, and to 
this end § 134.41(b) further provides, in part, that the ultimate purchas- 
er in the U.S. must be able to find the marking easily and read it without 
strain. In this regard, we note that the concept of conspicuousness em- 
braces two concerns: (1) visibility, which is concerned with the require- 
ment that the marking must be able to be found easily, and (2) legibility, 
which is concerned with the requirement that the marking must be able 
to be read without strain. The method of marking should ensure that the 
ultimate purchaser can easily discover the country of origin marking 
upon a casual inspection of the merchandise. Thus, while the 8-point 
print size in this case is an adequate print size in which to denote the 
country of origin, i.e., the marking is legible in that it is easy to read once 
it is located, the locations of the markings are not conspicuous— 
visible— enough, rendering the markings difficult to find in the first 
instance. 

In this case, the wallets are marked with their country of origin by 
means of a non-contrasting blind stamp, which is placed on the inside of 
the checkbook cover. To discover this marking, the ultimate purchaser 
must carefully examine two different surfaces in the checkbook com- 
partment, which may not be the reason the article is purchased in the 
first place—the wallet compartment being as prevalent as the check- 
book compartment. Accordingly, we do not find the country of origin 
marking on the inside of the checkbook cover to be conspicuous, as re- 
quired by 19 CFR 134.41(b), in that ultimate purchasers cannot easily 
discover it upon a casual inspection of the article; its location is not easy 
to find. But we note that we have previously held that adhesive labels 
affixed to wallets, “secure and permanent enough to remain on the wal- 
let until the ultimate purchaser receives the wallet,” satisfy the country 
of origin marking requirements. See Headquarters Ruling Letters 
(HRLs) 719871 dated September 1, 1982; 730946 dated January 4, 1988; 
731380 dated June 15, 1988; 732836 dated December 28, 1989; and, 
732100 dated January 18, 1990 (all dealing with the label marking of 
wallets). 

The eyeglass/coin purses are marked with their country of origin by 
means of a fabric label that is lightly glued inside the top portion of the 
purse, which is not sufficiently secure to remain with the article until it 
reaches the ultimate purchaser. Further, the country of origin designa- 
tion is denoted on the back side of the label. In Headquarters Ruling Let- 
ter (HRL) 086861 dated June 2, 1990, we considered whether a country 
of origin marking on the back of a label sewn into ballet slippers was con- 
spicuous within the meaning of the marking laws. Citing prior rulings 
which found that country of origin markings on the backs of labels were 
not easy to find and, therefore, were not conspicuous, we stated that the 
ultimate purchaser should not have to fold over the label to read the 
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country of origin marking. Accordingly, we found that the country of 
origin marking on the back of the sewn-in label was not conspicuous 
within the meaning of the marking laws and that the marking should be 
placed on the front of the label. Applying this holding to the country of 
origin marking on the eyeglass/coin purses requires that the country of 
origin marking be relocated to the topside of the label. 

Holding: 

The country of origin markings presently employed on the wallets 
and purses is not sufficient to meet the marking requirements of 
19 U.S.C. 1304 and 19 CFR § 134.41(b). In the case of the wallets, it is 
not easy to find; in the case of the purses, it is neither readily visible nor 
sufficiently permanent. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


reiatiateilietttieteeeiinein ocean 


(C.S.D. 93-12) 


This ruling addresses a copyright infringement in the design of a battery 
powered stuffed bear toy (17 U.S.C. 603). 
DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, February 14, 1992. 


File: CPR-3 CO:R:IT:I 452228 SFW 
Category: Copyright 
DistrIicT DIRECTOR 
U.S. Customs SERVICE 
ATTN: INTELLECTUAL PROPERTY RIGHTS UNIT 
555 Battery Street 
San Francisco, California 94126 


Re: Copyright Infringement — “Baby Biff Bear” Battery Powered Walk- 
ing Bear Toy—Copyright Reg. No. VA 461-876, HQ Issuance 
91-267, effective October 15, 1991. 


Dear Sir: 

This is in response to your November 25, 1991 memorandum for- 
warding the file for a determination regarding the possible infringe- 
ment of the above-referenced copyright in the design of a “walking” 
stuffed animal. 


Facts: 

The product at issue in this case is a walking and “growling” bear 
stuffed animal. The copyright owner, Iwaya Corporation (“Iwaya”), has 
recorded the above-referenced copyright with Customs. 

Samples of the bears were submitted by the copyright owner and the 
importer. The importer’s bears were produced by the Houshan Toy Fac- 
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tory (“Houshan”) in China. The bears are either brown or white, walk 
on all fours, are approximately 10 inches long and are 6 inches high at 
their highest point. The specific details of the bears’ appearance will be 
discussed in the context of the following analysis. 

A question was presented regarding the subject matter of the copy- 
right registration certificate. It was noted that the subject of the certifi- 
cate is listed as “Real Cub Bear” soft sculpture. We have been asked 
whether the subject of this certificate is, in fact, the bear at issue in this 
case, since the Iwaya toy is called the “Baby Biff Bear.” 

Generally, a copyright protects the work itself, regardless of the name 
by which its owner chooses to identify it. Unlike trademarks, where 
name indicates product origin and must appear in substantially the 
same form as it does on the registration certificate, the name given toa 
copyrighted work is irrelevant. In this case, the copyright protects the 
bear’s design. The merchandising name assigned to the bear does not 
affect the owner’s rights. 

It is important also to point out that, for the purpose of comparing 
these competing products, our analysis is confined to that which is actu- 
ally protected by Iwaya’s copyright. The copyright certificate states that 
the subject of the registration is a “soft sculpture.” There is no mention 
of colors or of movement or sound. Therefore, the fact that the bears may 
be brown or white, walk or do not walk, growl or do not growl is irrele- 
vant to our analysis of copyright infringement. 


Issue: 


Whether the sculptural design of the imported Houshan bear in- 
fringes the copyright for the sculptural design of the “Baby Biff Bear?” 


Law and Analysis: 


Section 602(b) of the 1976 Copyright Act prohibits the importation of 
articles that infringe a copyright. 17 U.S.C. 602(b). Section 603(c) of the 
Copyright Act provides that articles imported in violation of the impor- 
tation prohibitions of are subject to seizure and forfeiture. Section 
603(b)(2) of the Copyright Act states that it is the responsibility of seek- 
ing exclusion to furnish proof that the copyright in which such person 
claims an interest is valid and that the importation would violate the 
prohibition in section 602. See also 19 C.F.R. 133.43(C)(1). 

To prove copyright infringement, the complaining copyright owner 
must establish three things: 1) the existence and ownership of a valid 
copyright in the item allegedly infringed; 2) unauthorized copying of the 
copyrighted work by the defendant; and 3) that the defendant’s copying 
amounts to an unlawful appropriation. Arnstein v. Porter, 154 F.2d 464 
(2d Cir. 1946); Nimmer, Nimmer on Copyright, sections 13.01-13.03 
(1989). 

Iwaya possesses a valid U.S. Copyright Office Registration Certificate 
for the soft sculptural design of the “real cub bear.” This certificate 
“constitute[s] prima facie evidence of the validity of the copyright.” 
17 U.S.C. 410(c). 
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The party alleging copyright infringement also must prove that the 
defendant copied the art work. In the absence of direct evidence, copying 
will be inferred if 1) the defendant had access to the copyrighted work 
and 2) the similarities, between the original and the allegedly infringing 
item, are so numerous and significant that independent creation is 
highly unlikely. Arnstein, 154 F.2d at 468. 

Access can be established if the defendant had “a reasonable opportu- 
nity to copy plaintiff's work.” Arc v. S.S. Sarna, Inc., 621 F.Supp. 916, 
921 (E.D.N.Y. 1985). Reasonable opportunity exists if the plaintiff's 
works were widely disseminated and readily available in the market. Id. 

It is reasonable to conclude that the designer of the importer’s bears 
had access to the Iwaya bear. The Iwaya bear design was published in 
May 21, 1987. These bear toys are widely distributed in the U.S. and in 
several foreign countries, giving Houshan ample opportunity to copy 
their design. Furthermore, the importer’s bear does not appear to be 
copyrighted at all. 

The second stage of the “copying” analysis consists of an element-by- 
element comparison of the competing products. If the similarities be- 
tween the articles are numerous and significant, those similarities, 
together with proof of access, will satisfy the copying portion of the in- 
fringement test. 

There are abundant similarities between the Iwaya and Houshan 
bear designs. Both are soft sculptural toys, approximately 10 inches long 
and 6 inches high, at their highest points. Both are covered with polyes- 
ter fiber “fur.” Both stand on all fours. Both have L-shaped feet. Both 
have a 2 inch long tail. Both have a rounded head, with ears standing up, 
a distinct muzzle area with a triangular nose, and the tongue protrudes 
slightly from the mouth. 

Counsel for the importer of the Houshan bears submitted a list of dif- 
ferences between the two bears. However, we must point out that the 
test for copyright infringement focuses on the similarities between the 
competing products, not on their differences. Atari, Inc. v. North Ameri- 
can Philips Consumer Corp., 672 F.2d 607, 618 (7th Cir.), cert. denied, 
459 U.S. 880 (1982) (reversing the district court’s decision which fo- 
cused on dissimilarities). One of the reasons for this rule is to prevent 
the common practice of “deliberate non-copying,” wherein a manufac- 
turer will intentionally make insignificant changes in the product in or- 
der to simulate the copyrighted work without infringing. Although 
significant differences could be persuasive as a defense to copying, those 
of the bear at issue here are not. See Nimmer at section 13.03[B][1)][b]. 

The many similarities between the importer’s bear and the Iwaya 
bear, together with the availability of the Iwaya bear in the marketplace, 
lead us to conclude that the producers of the importer’s item most likely 
developed their design by copying the Iwaya product, and not through a 
process of independent creation. 

Copying, in and of itself, does not constitute infringement. To be 
guilty of infringement, the offending party must copy enough of the 
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original to constitute an unlawful appropriation. Arnstein, 154 F.2d 
464, 473. Although Houshan obviously copied the idea behind the bear 
toy, this copying does not indicate conclusively that the Houshan prod- 
uct is an infringement. 

Copyright law bars the use of the particular expression of an idea in 
the copyrighted work, but does not bar the use of the idea itself. Others 
are free to utilize the idea so long as they do not plagiarize its expression. 
“[D]efendants [are] entitled to use, not only all that [has] gone before, 
but even the plaintiff's contribution itself, if they [draw] from it only the 
more general patterns; that is, if they kept clear of its expression.” Shel- 
don v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 54 (2d Cir. 1936). 

The articles at issue in this case are renderings of the same unprotec- 
tible idea—a bear. The representation of such an idea is not in itself 
protectible; only the particularized expression of that idea may be pro- 
tected from unauthorized copying. For example, what is protected is the 
decision of Iwaya to depict a bear asa soft sculptural toy, walking on four 
L-shaped feet with a rounded head bear several distinct features. 

The question here is whether Houshan copied Iwaya’s particular, 
copyright-protected expression, or simply has attempted to create its 
own version of an idea that Iwaya may have been the first successfully to 
exploit. It is not enough, for a finding of infringement, that Houshan 
merely has attempted to capitalize on consumer demand. 

In certain cases regarding copyright infringement of toys, courts have 
held that the “similarities [between products] arose not from an at- 
tempt by the defendant to palm off its product as that of the plaintiff or 
to market a slavish copy thereof, but rather were inspired by the very 
nature of the products * * * [W]hatever similarities may exist are the re- 
sult of two products based upon similar principles and directed to an 
identical segment of the public.” Hasbro Industries, Inc. v. Hot Items, 
Inc., 473 F.Supp. 1286, 1288-1289 (S.D.N.Y. 1979). 

Although the above conclusion is warranted in many circumstances, 
the nature of the products in this case and the similarities between them 
cannot be overlooked. In light of the fact that there are numerous ways 
in which artists can depict and have depicted bear stuffed animals, it is 
apparent that Houshan was not attempting merely to create a stuffed 
bear toy in order to capitalize on consumer demand, but was intent on 
creating and marketing a “slavish copy” of the Iwaya bear. We believe 
that the design of the Houshan bear constitutes an unlawful appropria- 
tion of Iwaya’s art work. Therefore, we conclude that the Houshan bear 
infringes the Iwaya copyright. 


Holding: 

It is our opinion that the art work of the imported Houshan Toy 
Factory toy bear does infringe the rights of the copyright owner, Iwaya 
Corporation. The articles are subject to seizure and forfeiture under 
17 U.S.C. 603. However, if it is shown, to the satisfaction of the district 
director, that the importer had no reasonable grounds for believing that 
its actions constituted a violation of law, the articles may be returned to 
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the country of export pursuant to 19 CFR 133.47. Copies of this decision 
shall be furnished to all parties in interest. 
JOHN F. Atwoop, 
Chief, 
Intellectual Property Rights Branch. 


EI en 


(C.S.D. 93-13) 


This ruling concerns the proper country of origin marking require- 
ments to be applied to fishing rods assembled in China using compo- 
nent parts manufactured in other countries. Addressed herein are 
issues of ultimate purchaser, sufficiency of marking, substantial 
transformation, multiple-country-sourcing, country of origin and 
central marking (19 U.S.C. 1304, 27 CCPA 297, 302, C.A.D. 104 
(1940). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, May 26, 1992. 
File: MAR-2-05 CO:R:C:V 734457 GRV 
Category: Marking 
Mr. MatTrHew CHANG 
ASSISTANT VICE PRESIDENT 
C. Iron & Co. (America) INc. 
335 Madison Avenue 
New York, N.Y. 10017 


Re: Country of origin marking of fishing rods assembled in China with 
component parts from different countries. Ultimate purchaser; 
legal sufficiency of marking (content of marking); substantial 
transformation; 734214; T.D. 67-173; C.S.D. 89-111; multiple- 
country-sourcing: 734011; 734165; T.D. 91-7; central marking; 
19 CFR 134.46; country other than the country of origin. 


Dear Mr. CHANG: 

This is in response to your letter of December 27, 1991, requesting a 
ruling regarding the country of origin marking of fishing rods from 
China. 


Facts: 

Your company will import fishing rods assembled in China from com- 
ponent parts manufactured in different countries. The fishing rod com- 
ponent parts consist of semi-finished Taiwanese rods, variously 
measuring 7.5-15.5 mm in diameter at the butt, and reel seats and Ko- 
rean line guides. (The top portion of the rod is finished in China). Paint 
for the fishing rods will come from Japan. No description of the Chinese 
assembly operation is provided. The assembled fishing rods are esti- 
mated to cost between $8.00-$9.00. 
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Although no samples of the completed article or the country of origin 
marking to be employed were submitted for examination, you request a 
ruling stating what the country of origin marking on the imported prod- 
ucts should indicate. 

In a telephone conversation with a member of my staff on January 31, 
1992, Mr. McManus of your company agreed that the imported article 
must be marked and indicated that a country of origin marking such 
as “ASSEMBLED IN CHINA FROM COMPONENTS MANUFAC- 
TURED IN TAIWAN, KOREA, AND CHINA” seemed appropriate. 


Issue: 
How should the imported fishing rods be marked to satisfy the re- 
quirements of 19 U.S.C. 1304 and 19 CFR Part 134? 


Law and Analysis: 

The marking statute, § 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides that, unless excepted, every article of foreign 
origin (or its container) imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly and permanently as the nature of the 
article (or its container) will permit in such a manner as to indicate to 
the ultimate purchaser the English name of the country of origin of the 
article. Part 134, Customs Regulations (19 CFR Part 134), implements 
the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 


The primary purpose of .he country of origin marking statute is to 
“mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will.” United 
States v. Friedlaender & Co., 27 CCPA 297, 302, C.A.D. 104 (1940). 


The “Ultimate Purchaser” Consideration: 

The “ultimate purchaser” is defined generally as the last person in 
the U.S. who will receive the article in the form in which it was imported. 
19 CFR 134.1(d). If an article is to be sold at retail in its imported form, 
the purchaser at retail is the “ultimate purchaser.” 19 CFR 134.1(8). 
The sufficiency of the country of origin marking should be such as to af- 
ford the “ultimate purchaser” the requisite notice that the merchandise 
of foreign origin. And Customs has previously stated that the country of 
origin marking should be presented in a format that is conspicuous: 
made readily apparent, so that, at the time of purchase the ultimate pur- 
chaser may, by knowing where the goods were produced, be able to buy 
or refuse to buy them, if such marking should influence his will. C.S.D. 
91-23. 

While determinations as to the legal sufficiency of country of origin 
marking normally entail a determination that a particular country con- 
stitutes the country of origin of a given imported article, certain import 
transactions present notice issues that concern the content the country 
of origin marking should contain. Such a case is this case; it brings cer- 
tain factual and legal issues together that have not been fully considered 
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in past rulings. The factual issues presented reflect certain modern 
trade realities/practices: the multiple-country-sourcing of component 
parts not substantially transformed in any one country. The legal issues 
involve the applicability of special marking requirements where coun- 
tries other than the country of origin are denoted and whether the desig- 
nation of more than one country of origin is appropriate under the 
marking laws — whether such a marking serves to aid or confuse the ulti- 
mate purchaser’s decision to buy acertain product. Accordingly, we pro- 
ceed to delineate our concerns, findings, and reasons for determining in 
this case that a “central marking” that denotes the actual countries of 
origin from which components parts of a fishing rod derive, but does not 
specify with particularity which component comes from which country, 
reasonably affords the ultimate purchaser the requisite notice as to the 
foreign origin of the imported product. 


The Criteria for Determining the Country of Origin of Imported 
Merchandise: 


The country of origin for marking purposes is defined at § 134.1(b), 
Customs Regulations (19 CFR 134.1(b)), to mean the country of manu- 
facture, production, or growth of any article of foreign origin entering 
the U.S. Further work or material added to an article in another country 
must effect a substantial transformation in order to render such other 
country the “country of origin” within the meaning of Part 134. A sub- 


stantial transformation occurs when articles lose their identity and be- 
come new articles having a new name, character, or use. Koru North 
America v. United States, 12 CIT 1120, 701 F.Supp. 229 (1988). 

In determining whether the combining of parts or materials consti- 
tutes a substantial transformation, the issue is the extent of operations 
performed and whether the parts lose their identity and become an inte- 
gral part of the new article. Belcrest Linens v. United States, 6 CIT 204, 
573 F.Supp. 1149 (1983), aff'd, 2 Fed.Cir. 105, 741 F.2d 1368 (1984). As- 
sembly operations which are minimal or simple, as opposed to complex 
or meaningful, will generally not result in a substantial transformation. 
As a general rule, if materials/components are not.substantially trans- 
formed as a result of their inclusion in a set or mixed/composite goods, 
then each item must be individually marked to indicate its own country 
or origin. 

In T.D. 67-173, 1 Cust.Bull. 366 (1967), we considered whether the 
domestic assembly of fishing rod parts, imported from only one foreign 
country, constituted a substantial transformation and found that it did 
not, stating that the assembly of all or substantially all of the compo- 
nents imported did not result in the manufacture of a new and different 
article. Accordingly, we stated that one of the parts, such as the main 
reel housing, should be marked to indicate the country of origin, so that 
the marking remains legible and conspicuous after the reels were as- 
sembled. This determination was followed in Headquarters Ruling Let- 
ter (HRL) 734214 dated November 18, 1991, which involved the foreign 
assembly of the same type of merchandise — component parts imported 
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from only one other foreign country. As no material differences exist be- 
tween the present case and these earlier cases, we adhere to the position 
that the assembly of fishing rod components do not substantially trans- 
form the component parts. Accordingly, the imported fishing rods 
should be individually marked to indicate the country of origin of each of 
its component parts. However, for the reasons which follow, we find that 
the “central” marking scheme proposed affords the necessary notice to 
ultimate purchasers concerning the foreign origin of the imported arti- 
cle and constitutes an acceptable country of origin marking for the mer- 
chandise imported here. 


The Conspicuous Marking Requirement: 


As the imported fishing rods must be marked, we turn to address how 
the imported fishing rods should be marked to denote the various coun- 
tries of origin of the component parts. The clear language of § 1304 re- 
quires ‘conspicuous’ marking, and to this end § 134.41(b), Customs 
Regulations (19 CFR 134.41(b)), further provides, in part, that the ulti- 
mate purchaser in the U.S. must be able to find the marking easily —a 
visibility concern—and read it without strain—a legibility concern. 
Whether words are considered “conspicuous” or not is not determined 
by the size of type face alone, but the location of disclosure, and manner 
in which it is set off from other information are also determinative. See, 
8A Words and Phrases 366 (1951). Thus, “conspicuousness” is a rela- 
tive, i.e., context-dependent, concept. See, C.S.D. 91-23. Because no 
sample of the proposed marking was submitted for examination, we do 
not address whether or not the “central marking” scheme is legible, only 
whether it renders the country of origin marking visible. 

Where locations other than the country of origin of the merchandise 
appear on an imported article, § 134.46 imposes further marking re- 
quirements on the imported article. It provides that: 

[i]Jn any case in which the words “United States,” or “American,” 
the letters “U.S.A.,” any variation of such words or letters, or the 
name of any city or locality in the United States, or the name of 
any foreign country or locality other than the country or locality 
in which the article was manufactured or produced, appear on an 
imported article or its container, there shall appear, legibly and 
permanently, in close proximity to such words, letters or name, 
and in at least a comparable size, the name of the country of origin 
preceded by “Made in,” “Product of,” or other words of similar 
meaning. 
The purpose of this regulation is to prevent the possibility of misleading 
or deceiving the ultimate purchaser as to the origin of the imported arti- 
cle. 19 CFR 134.36(b). However, this regulation presupposes that there 
is only one country of origin for imported products. Where no substan- 
tial transformation of discreet component parts occurs, as here, other 
considerations concerning the proper content of the marking for pur- 
poses of country of origin markings must be weighed. 
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In C.S.D. 89-111, we considered whether a country of origin marking 
which designated two countries in the alternative (either/or) as the 
country of origin of the imported article was sufficient to satisfy the re- 
quirements of 19 U.S.C. 1304 and found that alternative marking was 
deficient; it did not clearly indicate the actual country of origin. See also, 
Customs Information Letter 734011 dated May 14, 1991 (alternative 
marking of brass hardware and plumbing kits, etc., stated in terms such 
as “one or more” ar “and/or” does not generally afford ultimate purchas- 
ers the specific indication of the actual country of origin required by 
19 U.S.C. 1304). 

However, in a recent Headquarters ruling concerning toy building 
bricks (HRL 734165 dated December 2, 1991) we considered whether a 
package marking scheme which identified the foreign countries where 
the articles were actually made satisfied the statutory requirements and 
found that, under the circumstances, the package marking — “Made in 
(country of origin 1), (country of origin 2), and (country of origin 
3)”—properly informed the ultimate purchaser of the foreign origin of 
the fungible merchandise inside. Acknowledging that the alternative of 
this position was to require that each piece of the article be individually 
marked, which, in this case, would be exceptionally burdensome and un- 
necessary, we held that, so long as each package would contain pieces 
from the all the identified countries listed on the package, the multiple 
country marking on the package would be acceptable. And in T.D. 91-7 
we stated that a “common sense” approach to marking requirements 
applicable to articles in certain circumstances would be observed. 

In this case, the marking scheme proposed embraces two separate 
concerns: (1) centrally locating the countries of origin marking, and 
(2) not requiring the marking to specify which component part(s) comes 
from which foreign country, i.e., what content is required in the mark- 
ing. For the reasons which follow, we are persuaded that the marking 
scheme in this case achieves the marking goal of affording the requisite 
notice to ultimate purchasers that the imported merchandise is of for- 
eign origin and outweighs an overly strict interpretation of the statu- 
tory requirements. Regarding the central location concern, we note that 
certain of the component parts (the line guides of the fishing rod) are so 
small that it would be commercially impractical to mark each compo- 
nent part with its country of origin (Korea). Further, the influence such 
individual markings would exert on ultimate purchaser’s decisions to 
purchase the imported article is not manifestly clear. Second, the neces- 
sity for requiring each individual component part to be individually 
marked would result in various markings being scattered all over the ar- 
ticle; ultimate purchasers would have to search the article to discover 
the various countries of origin from which each component part was de- 
rived. Such a marking result does not appear to us to address the pri- 
mary purpose of the marking laws! and leads us to find that the notice 


1 “to mark the goods so that at the time of purchase the ultimate purchaser may, by knowing where the goods were 
produced, be able to buy or refuse to buy them, if such marking should influence his will.” 
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afforded ultimate purchasers by a centrally located country of origin 
marking meets the marking requirements of 19 U.S.C. 1304 and 19CFR 
Part 134. 

Regarding the second aspect of the marking—not specifying which 
component part(s) comes from which foreign country, weighing the 
relatively small unit cost of the merchandise ($8.00-$9.00) with the con- 
venience afforded ultimate purchasers by a single conspicuous marking 
with the fact of the limited writing space available at the reel seat, we are 
further persuaded that the marking scheme provides the requisite no- 
tice of foreign origin to the ultimate purchaser without causing harm to 
the traditional concerns associated with country of origin marking de- 
terminations, and further outweighs an overly strict interpretation of 
the statutory requirements. This weighted or “common sense” ap- 
proach to country of origin marking—discussed in T.D. 91-7—is 
deemed appropriate in the present case. 

However, because no sample of the proposed marking was submitted 
for examination, we do not find that the marking you will actually em- 
ploy on the imported fishing rods meets the conspicuousness (legible) 
requirements of 19 U.S.C. 1304. We only find that its content is accept- 
able, i.e., legally sufficient, for purposes of satisfying the marking re- 
quirements concerning notice to the ultimate purchaser. Accordingly, 
you are advised to check with the Customs officials at the port you in- 
tend to import these fishing rods through to ensure that the country of 
origin marking method you employ meets the conspicuous marking re- 
quirements of 19 U.S.C. 1304 and 19 CFR Part 134. 


Holding: 

A single, centrally-located, country of origin marking on imported 
fishing rods that denotes both the country where the article was assem- 
bled and the actual countries of origin from which the component parts 
derive, but does not specify with particularity which component comes 
from which country, such as “ASSEMBLED IN CHINA FROM COM- 
PONENTS MANUFACTURED IN TAIWAN, KOREA, AND CHINA,” 
is acceptable for purposes of 19 U.S.C. 1304 and 19 CFR Part 134, as it 
reasonably affords the necessary notice to ultimate purchasers concern- 
ing the foreign origin of the imported merchandise. 

This holding is restricted to the facts presented in transaction and 
does not constitute a change in practice concerning the general marking 
requirement that component be individually marked to indicate their 
specific country origin. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(C.S.D. 93-14) 


This ruling defines the proper country of origin marking requirements 
for disposable containers for abrasive belts otherwise exempted from 
marking under 19 CFR 134.32(m). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, December 23, 1992. 
File: MAR 2-05 CO:R:C:V 734646 LR 
Category; Marking 

Mr. Rona.p E. SENN 
Customs/Import Mar., TRANSPORTATION 
3M Center P.O. Box 33250 
St. Paul, MN 55133 


Re: Country of origin marking of disposable containers; 19 CFR 
134.32(m); U.S. articles exported and returned; abrasive belting 
material; HRL 729316; articles of foreign origin. 


Dear Mr. SENN: 

This is in response to your letter dated May 13, 1992, requesting a rul- 
ing on the country of origin marking of imported disposable containers 
for abrasive belting material excepted from marking under 19 CFR 
134.32(m). 


Facts: 

Minnesota Mining and Manufacturing Company (3M), produces 
abrasive belting material in the U.S. into continuous rolls in various 
widths. The rolls are exported to Mexico and processed there by cutting 
to proper length (and, in some cases also to proper width), and splicing 
the ends. In Headquarters Ruling Letter (HRL) 729316, April 20, 1989, 
it was determined that the Mexican processing did not substantially 
transform the belts into a product of Mexico and that the belts are ex- 
cepted from marking pursuant to 19 CFR 134.32(m) pertaining to U.S. 
goods exported and returned. You now ask whether disposable contain- 
ers containing the finished product are required to be labeled as to origin 
and if so, whether “Made in the United States” is acceptable. 


Issue: 

What are the 19 U.S.C. 1304 country of origin marking requirements 
for disposable containers for abrasive belts which are excepted from 
marking under 19 CFR 134.32(m)? 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article (emphasis added). 
Part 134, Customs Regulations (19 CFR Part 134), implements the 
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country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 
Should the containers be labeled to indicate their own origin? 

The marking requirements for containers are set forth in 19 U.S.C. 
1304(b) and 19 CFR Part 134, Subpart C. 19 U.S.C. 1304(b) states that 
“usual containers in use as such at the time of importation shall in no 
case be required to be marked to show the country of their own origin.” 
19 CFR 134.24(d) similarly provides that usual disposable containers in 
use as such at the time of importation shall not be required to be marked 
to show the country of their own origin. Usual containers include those 
ordinary disposable types of containers or holders, including cans, bot- 
tles, paper or polyethylene bags, paperboard boxes, and similar contain- 
ers or holders which are ordinarily discarded after the contents have 
been consumed. See 19 CFR 134.24(a). For purposes of this ruling, we 
assume that the containers in question are usual disposable containers 
which fall within these provisions. Accordingly, they are not required to 
be marked with their own country of origin. 


Should the containers be labeled to indicate the origin of the contents? 

In general, disposable containers are required to indicate the country 
of origin of their contents. In this regard, 19 CFR 134.24(d) provides 
that usual disposable containers in use as such at the time of importa- 
tion shall be marked to indicate the origin of their contents regardless 
of the fact that the contents are excepted from marking requirements. 
19 CFR 134.22(a) similarly states that when an article is excepted from 
the marking requirements, the outermost container or holder in which 
the article ordinarily reaches the ultimate purchaser shall be marked to 
indicate the country of origin of the article whether or not the article is 
marked to indicate its country of origin. In such manner, the ultimate 
purchaser will be advised of the country of origin of the contents, even 
though the contents are not required to marked. However, based on the 
following discussion, we conclude that these provisions do not apply 
when the contents are excepted from marking under 19 CFR 134.32(m). 

19 CFR 134.32(m) excepts from marking products of the United 
States which are exported and returned. Even though this provision is 
included as an “exception”, articles which qualify under 134.32(m) are 
actually outside the scope of 19 U.S.C. 1304. This is because the marking 
requirements set forth in 19 U.S.C. 1304 apply only to “articles of for- 
eign origin imported into the United States and foreign origin refers toa 
country of origin other than the United States. 19 CFR 134.1(c). 
(Country of origin means the country of manufacture, production, or 
growth of any article of foreign origin entering the United States. 
Further work or material added to an article in another country must 
effect a substantial transformation in order to render such other coun- 
try the “country of origin” within the meaning of Part 134. 19 CFR 
134.1(b)) 

In the case of a U.S. article exported and returned, with limited excep- 
tions not applicable here, we have determined that such article is not re- 





U.S. CUSTOMS SERVICE 31 


quired pursuant to 19 U.S.C. 1304 to be marked with its country of 
origin unless it has been substantially transformed prior to its return. 
Absent a substantial transformation, the article in question remains a 
USS. article and is not “an article of foreign origin”. Accordingly, U.S. 
articles exported and returned are not articles of foreign origin which 
are subject to the marking requirements of 19 U.S.C. 1304. An alterna- 
tive approach would be to conclude, as we did in HRL 729316, that such 
articles are excepted from marking pursuant to 19 CFR 134.32(m), per- 
taining to U.S. articles exported and returned. In either case, no mark- 
ing of the article is required whether such marking appears on the 
article itself or on its container. The general requirement that usual dis- 
posable containers be marked to indicate the origin of the contents is 
simply not applicable when the contents are not of foreign origin. 

Since we determined in HRL 729316 that the subject U.S. abrasive 
belting material is not substantially transformed in Mexico, it would not 
be considered an article of foreign origin subject to the requirements of 
19 U.S.C. 1304 on its return. Accordingly, notwithstanding the contain- 
er provisions set forth in 19 CFR Part 134, Subpart C, assuming the dis- 
posable container is imported with the product, no 19 U.S.C. 1304 
marking requirements apply either to the product or its container. 
Whether they may be labeled “Made in the United States” is a question 
which should be addressed to the Federal Trade Commission. 


Holding: 


For purposes of 19 U.S.C. 1304, disposable containers imported with 
abrasive belts excepted from marking pursuant to 19 CFR 134.32(m) 
are not required to be marked either with their own country of origin or 
with the origin of their contents. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 93-15) 

This ruling holds that an article can be imported with a United States 
place reference without invoking 19 CFR 134.36(b) provided the ulti- 
mate purchaser has substantially transformed the article and is 
aware of its country of origin. 

DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, March 17, 1993. 
File: MAR 2-05 CO:R:C:V 734785 RSD 
Category: Marking 

FREDERICK L. IKENSON, Esq. 

1621 New Hampshire, N.W. 

Washington, D.C. 20009 

Re: Country of origin marking requirements for imported metal cast- 

ings used in making a fire hydrant; upper barrels; substantial 





32 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 42, OCTOBER 20, 1993 


transformation; false or misleading marking; ultimate purchaser; 
U.S. place references; 19 CFR 134.35; 19 CFR 134.36(b); 19 CFR 
134.46; HQ 734327; HQ 709965. 


Dear Mr. IKENSON: 

This is in response to your letter dated August 20, 1992, on behalf of 
Southland Marketing concerning the country of origin marking re- 
quirements for imported metal castings known as upper barrels used in 
making fire hydrants. Attached to your letter are diagrams of the com- 
ponents of the fire hydrants. 


Facts: 

Southland Marketing (Southland) of Little Rock, Arkansas, imports 
metal castings, which are made in Brazil, into the United States through 
the port of New Orleans, Louisiana. These metal castings, known as up- 
per barrels, are sold to Southland’s customer, American Valve, which 
uses them to produce fire hydrants at its facility in Beaumont, Texas. 

American Valve’s production process consists of combining and as- 
sembling, with the upper barrel, three brass nozzles, six O-rings, five 
gaskets, three iron caps, a bearing housing and cover, a brass operating 
nut, a machined and threaded upper rod and copper sleeve, an iron 
dome, and 16 bolts and nuts. To this subassembly, American Valve adds 
a lower barrel with a machined and threaded lower rod and seat assem- 
bly, consisting of three machined brass castings, two machined cast iron 
parts, and a rubber seal. Finally, the hydrant base, with gaskets, is at- 
tached with bolts, and the completed assembly is painted to American 
Valve’s customers’ specifications. The cost of the imported upper barrel 
represents approximately five percent of the cost to manufacture 
American Valve’s hydrants. 

The upper barrels are marked in raised letters on the inside surface 
with the name “Brazil”, the foundry code and the production date code. 
The New Orleans District determined that the upper barrels were not 
conspicuously marked with their country of origin. However, once the 
district was satisfied that the American Valve was aware of the origin of 
the articles, it did not require any further or alternative country of ori- 
gin marking. As acondition of not requiring any additional marking, the 
district required a certification from American Valve for each entry that 
it had affirmative knowledge of the origin of the articles. It is our under- 
standing that the containers bearing the upper barrels are also marked 
to indicate that their contents are made in Brazil. 

American Valve wants to have the name “Beaumont, Texas” cast into 
the outside of the upper barrels when they are produced at Southland’s 
Brazilian foundry. The name “Beaumont, Texas” will be visible on the 
completed fire hydrant produced by American Valve, and will remain 
visible after the hydrant is installed into service. American Valve and 
Southland claim that this is the industry standard; all manufacturers of 
fire hydrants identify the producer and the location of the production 
facility on the outside of the hydrant. 
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Based on 19 CFR 134.36(b) and 19 CFR 134.46 the New Orleans Dis- 
trict has prohibited the importation of the upper barrels marked with 
“Beaumont, Texas” and required that these words be removed from all 
the upper barrels that have not yet been exported from Brazil. South- 
land has complied with those instructions, and the upper barrels cur- 
rently being produced for American Valve do not carry such markings. 
Southland seeks a ruling which would allow them to import the upper 
barrels into the United States marked with the name “Beaumont, 
Texas”. 

Issue: 

Can the imported upper barrels which are used to make fire hydrants 
in the United States be marked with the name “Beaumont, Texas” when 
they are imported into the United States? 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or its container) will per- 
mit, in such a manner as to indicate to the ultimate purchaser in the U.S. 
the English name of the country of origin of the article. Congressional 
intent in enacting 19 U.S.C. 1304 was “that the ultimate purchaser 
should be able to know by an inspection of the marking on the imported 
goods the country of which the goods is the product. The evident purpose 
is to mark the goods so that at the time of purchase the ultimate pur- 
chaser may, by knowing where the goods were produced, be able to buy 
or refuse to buy them, if such marking should influence his will.” United 
States v. Friedlaender & Co. 27 C.C.P.A. 297 at 302; C.A.D. 104 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and the exceptions of 19 U.S.C. 
1304. Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), defines 
“country of origin” as the country of manufacture, production or growth 
of any article of foreign origin entering the U.S. Further work or mate- 
rial added to an article in another country must effect a substantial 
transformation in order to render such other country the “country of 
origin” within the meaning of the marking laws and regulations. The 
case of U.S. v. Gibson-Thomsen Co., Inc., 27 C.C.P.A. 267 (C.A.D. 98) 
(1940), provides that an article used in manufacture which results in an 
article having a name, character or use differing from that of the con- 
stituent article will be considered substantially transformed and that 
the manufacturer or processor will be considered the ultimate purchas- 
er of the constituent materials. In such circumstances, the imported ar- 
ticle is excepted from marking and only the outermost container is 
required to be marked (see section 134.35, Customs Regulations). 

The first matter that must be analyzed is who is the ultimate purchas- 
er of the imported upper barrels. 19 CFR 134.1(d)(1) states that if an im- 
ported article will be used in manufacture, the manufacturer may be the 
ultimate purchaser if he subjects the imported article to a process which 
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results in a substantial transformation of the article. There is no dispute 
that the upper barrels are substantially transformed when they are used 
in the manufacture of fire hydrants. The upper barrels are only one of 
many components involved in making the fire hydrants. It appears that 
the assembly is complex. We note that the upper barrels account for only 
about 5 percent of cost of the finished fire hydrants. Most significantly, 
in HQ 731307 (February 23, 1990), Customs held that imported castings 
which were to used with U.S. components in the manufacture of gate 
values, butterfly valves and fire hydrants were excepted from individ- 
ual marking pursuant to 19 CFR 134.35. These upper barrels, which are 
also castings, are substantially transformed when they are used to pro- 
duce fire hydrants. Therefore, in accordance with 19 CFR 134.35, 
American Valve is the ultimate purchaser of the upper barrels. 

Because the upper barrel are being substantially transformed in the 
U.S. after importation, normally under 19 CFR 134.35, they would be 
excepted from marking as long as their outermost containers which 
reach the ultimate purchaser were properly marked. However, Ameri- 
can Valve wants to havea U.S. place reference, “Beaumont, Texas”, cast 
into the upper barrels when they are imported into the United States. 
19 CFR 134.36(b) provides that an exception from marking shall not ap- 
ply to any article or retail container bearing any word letters, names, 
symbols described in section 19 CFR 134.46 or 19 CFR 134.47 (e.g. geo- 
graphic references which imply that article was made or produced in a 
country other than actual country of origin). 19 CFR 134.46 requires 
that when the name of any city or locality in the U.S., other than the 
name of the city or locality in which the article was manufactured or pro- 
duced, appears on an imported article or its container, there shall ap- 
pear, legibly, and permanently, in close proximity to such words, letters 
or name and in at least a comparable size, the name of the country of 
origin preceded by “Made in,” “Product of” or other words of similar 
meaning. The purpose of this requirement is to prevent the possibility of 
misleading or deceiving the ultimate purchaser of an article as to the ac- 
tual origin of the imported good. 

Customs had previously held that the presence of a U.S. reference on 
an article would trigger application of 19 CFR 134.36 (b) and 19 CFR 
134.46 even if the article would be substantially transformed in U.S. 
prior to its sale. In HQ 709965, (May 18, 1979), published as C.S.D. 
79-412, Customs ruled that valve bodies made in Canada which were 
marked “Cleveland, Ohio, U.S.A.” could not be excepted from country of 
origin marking even though the ultimate purchaser, the U.S. company 
that purchased and used the valve bodies in the manufacture of automo- 
tive pressure relief valves, knew the country of origin of the valve bodies 
and would not be misled by the “Cleveland” marking.! The rationale for 
this determination was that the “final consumer” of the valves might in- 
correctly conclude that the automatic pressure relief valve was made en- 


1 Although C.S.D. 79-412 makes no specific finding of substantial transformation, this conclusion is implicit in the 
finding that the U.S. manufacturer was the ultimate purchaser. See 19 CFR 134.35. 
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tirely in the U.S. The ruling stated “because section 19 CFR 134.36 (b) is 
to be strictly construed and the marking on the valve body is potentially 
misleading to the final consumer there should be compliance with the 
specific marking requirements of 19 CFR 134.46.” 

Customs has recently determined that this policy pertaining to 
19 CFR 134.36 (b) should not be applied automatically to all imported 
articles or their containers which bear a non-origin geographical refer- 
ence. In HQ 734327 (February 17, 1993), a case involving sunglasses 
frames imported with a trademark containing a U.S. reference, we de- 
termined that this policy was inappropriate in cases where an imported 
article, bearing an importer’s trademark or trade name with a U.S. ref- 
erence, will be substantially transformed by the importer in the U.S. In 
such an instance, the importer will be the ultimate purchaser, and if 
there is sufficient evidence to establish that it knows the origin of the 
article then the ultimate purchaser will not be misled by the trademark 
or trade name and there is no reason to require the article to be individu- 
ally marked. 

Moreover, in HQ 734327 we explained that the term “final consumer” 
is not found within the framework of 19 U.S.C. 1304 or its implementing 
regulations. Rather, 19 CFR 134.36(b) must be read as referring to 
words, symbols, etc. which imply to the ultimate purchaser a country 
of origin other than the actual country of origin of an article. In cases in 
which the ultimate purchaser is arranging the importation of articles to 
which his own trademark is affixed, there is no risk that the ultimate 
purchaser will be misled as to actual country of origin of the imported 
article. If markings which appear on the substantially transformed arti- 
cles are. misleading to subsequent purchasers, there exist other legal 
remedies which are beyond the scope of 19 U.S.C. 1304. 

The same reasoning applies to this case. The marking law, 19 U.S.C. 
1304, is intended to ensure that the ultimate purchaser is informed of 
the country of origin of the imported article. Because it is substantially 
transforming the imported upper barrels, American Valve is the ulti- 
mate purchaser. Therefore, the question that must be resolved is 
whether the U.S. reference, “Beaumont, Texas”, would mislead Ameri- 
can Valve as to the origin of the imported merchandise. If American 
Valve as the ultimate purchaser knows the country of origin and will not 
be misled by the U.S. place reference, then 19 CFR 134.36(b) would not 
be applicable and the imported merchandise can be excepted from indi- 
vidual country of origin marking. 

Here, the evidence indicates that American Valve knows that the 
country of origin of the upper barrels is Brazil and it will not be mislead 
by the U.S. place reference on the upper barrels. This is evidenced by the 
fact that in every shipment American Valve has certified that it is aware 
that the country of origin of the merchandise is Brazil and is willing to 
continue to submit similar certifications in the future. Furthermore, it 
is our understanding that the shipping containers containing the upper 
barrels, which reach American Valve, are marked with the country of 
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origin of upper barrels. Because American Valve is the one who is re- 
questing that the upper barrels be imported with “Beaumont, Texas” 
cast into them, there is no way that they will be misled by this U.S. place 
reference. 

Because the upper barrels are substantially transformed in the 
United States, the concern that the general public might be misin- 
formed by the reference to “Beaumont, Texas” on the finished fire hy- 
drant is misplaced and beyond the scope of 19 U.S.C. 1304. Accordingly, 
the reference to “Beaumont, Texas” may in these circumstances appear 
on the imported upper barrels. 

Holding: 

The imported upper barrels are substantially transformed when 
American Valve uses them to make fire hydrants. In accordance with 
19 CFR 134.35, American Valve is the ultimate purchaser of the upper 
barrels. Because American Valve is aware of the country of origin of the 
upper barrels, and is not being misled by the U.S. reference, “Beaumont, 
Texas”, 19 CFR 134.36(b) and 19 CFR 134.46 are not applicable. The up- 
per barrels may be imported into the United States with “Beaumont, 
Texas” reference. They can also be excepted from individual marking 
provided that the district director is satisfied that American Valve 
knows the country of origin of the imported articles as evidenced by 
proper marking of the containers in which the upper barrels are im- 
ported. Customs officers at the port of entry must be satisfied that these 
upper barrels-will reach the fire hydrant manufacturer in the original 
marked containers, and that the upper barrels will only be used in the 
manufacture of fire hydrants as described above and not otherwise sold. 

All rulings or the relevant sections of those rulings applying the prohi- 
bition of 19 CFR 134.36(b) to articles imported bearing the U.S. location 
of the ultimate purchaser who substantially transforms the imported 
article, and which inconsistent with this ruling are revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


(C.S.D. 93-16) 


This ruling holds that, the time of importation of the hull of a drilling 
platform (not a vessel) which is towed on its own bottom to a United 
States port is the time when it arrives in the United States port with 
the intent that it be disconnected in that port from the towing vessel 
or the time that it arrives in a port of the United States if it is actually 
disconnected in the port from the towing vessel (even if such was not 
the intent at the time of arrival). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, May 28, 1993. 


File: ENT-1-03-CO:R:C:E 224477 PH 
CLA-2-CO:R:C:M 953454 LO 
Category: Entry 
DistricT DIRECTOR 
Houston, Texas 77052 


Re: Internal Advice Request; Importation, Time of; Outer Continental 
Shelf; Tension Leg Drilling Platform; 19 CFR 101.1(h); C.A.D. 612; 
C.S.D. 79-1; C.S.D. 80-235; 8905.20.00, HTSUS; 8907.90.00, 
HTSUS; Ruling 110808, August 20, 1990, Modified. 


DEAR MADAME: 

With your memorandum of February 11, 1993 (File: ENT-1-H:CO 
MPL), you forwarded a request for internal advice submitted by Panal- 
pina, Inc., on behalf of Shell Offshore Inc. with regard to the entry, clas- 
sification, and dutiability of the Shell “Auger” Tension Leg Platform 
(TLP). Representatives of the private interests involved met with Head- 
quarters personnel about this matter on March 25 and April 30, 1993. 
Two additional briefs (dated May 7 and 19, 1983) were sent to this office 
by one of the representatives of the private interests involved (copies of 
these additional briefs are enclosed). This ruling is based on the mate- 
rial you forwarded to us with the internal advice request, information 
provided at the March 25 and April 30 meetings, the May 7 and 19 addi- 
tional briefs, and the August 20, 1990, ruling (File: VES 3-15 CO:R:P:C 
110808 BEW) issued by the Carrier Rulings Branch of the Customs 
Service about this operation. Our ruling follows. 

In the brief submitted with the May 7, 1993, letter, it is stated that it is 
understood that “[Customs] believes that if the hull for the [TLP] ar- 
rives at Freeport, Texas and only standby activities are performed prior 
to sending it out of the Customs territory for mating with the deck, 
no importation or other event requiring entry will occur [and] that 
after mating the hull and deck will be classified as a floating production 
platform under item 8905.20.00, HTSUS.” Although Customs officials 
may have orally indicated that this might be Customs positions, oral 
opinions or advice are, of course, not binding on the Customs Service 
(19 CFR 177.1(b) and 177.4(a)). At the meetings referred to above, this 
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(i.e., the effect of oral opinions or advice) was emphasized to the private 
parties concerned. 


Facts: 

You describe the completed TLP as “* * * a complete floating drilling 
and production platform consisting of the equipment required for drill- 
ing and production, such as derricks, cranes, pumps, cementing units, 
etc., helicopter landing pads and living quarters for personnel.” The 
TLP will be attached to the seafloor for drilling in the seabed by connec- 
tion with tubular tendons to a previously installed subsea template. 

The support structure or hull of the TLP is being manufactured in It- 
aly and is being towed from there. The deck of the TLP is being manufac- 
tured domestically. The hull and deck are to be mated in the Gulf of 
Mexico outside United States territorial waters. 

The hull of the TLP is now being towed from Italy by two tugs. It is 
scheduled to arrive in the United States (plans are to berth it at 
Freeport, Texas) before the deck is completed. It is anticipated that the 
hull will remain in Freeport, in “safe harbor,” for approximately 1 to 3 
months. “Some minor activities” may be performed on the hull while it 
is in Freeport awaiting completion of the deck. These activities, de- 
scribed as facilitating the mating process, were stated at the meetings 
referred to above as consisting of the addition of fenders and the addi- 
tion of a temporary generator. 

Upon completion of the deck, the hull and the deck will be towed (the 
deck will be towed on a barge) outside United States territorial waters 
over the outer continental shelf (OCS) and will there be mated. The mat- 
ing process will take approximately 2 weeks. After mating, the mated 
TLP will be returned to Freeport to complete the welding together of the 
hull and deck and to “interconnect” piping and electrical components. 
These operations will take approximately 2 months. 

After completion of these last operations, the TLP will be towed to the 
OCS installation site for permanent attachment to the seabed. After 
this attachment to the OCS, drilling and production operations will im- 
mediately commence. Upon attachment to the seabed, it is the intent of 
the company involved to file appropriate entry documentation with 
Customs. 


Issues: 

(1) When is the hull of the TLP or the completed TLP, as described in 
the FACTS portion of this ruling, considered to be imported? 

(2) What is the tariff classification and applicable duty for the hull of 
the TLP (i.e., if importation is considered to take place before mating of 
the hull and deck of the TLP)? 

(3) What is the tariff classification and applicable duty for the TLP af- 
ter mating of the hull and deck of the TLP? 


Law and Analysis: 


Initially, we note that the Carrier Rulings Branch, in its August 20, 
1990, ruling (referred to above), held that “[the TLP] is not a vessel and 
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as such is subject to Customs duty upon importation into the United 
States.” (See General Note 1 of the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) (19 U.S.C. 1202), under which 
“[a]ll goods provided for in [the HTS] and imported into the customs ter- 
ritory of the United States from outside thereof are subject to duty or 
exempt therefrom as prescribed in general notes 3 and 4.”) 

The initial issue in this case is, when does importation into the United 
States occur? The time of importation for Customs purposes is defined 
in 19 CFR 101.1(h) as, “in the case of merchandise imported otherwise 
than by vessel, the date on which the merchandise arrives within the 
[customs territory of the United States [and] [i]n the case of merchan- 
dise imported by vessel * * * the date on which the vessel arrives within 
the limits of a port in the United States with intent then and there to 
unlade such merchandise.” Although this definition of importation has 
been recognized as inapplicable to cases in which the merchandise to be 
imported is a vessel (see Pritchard v. United States, 43 CCPA 85, 87, 
C.A.D. 612 (1956); American Customs Brokerage Co., Inc. [the “Astral”] 
v. United States, 72 Cust. Ct. 245, 253, 375 F. Supp. 1360, C.D. 4546 
(1974)), the hull of the TLP and the TLP (after mating of the hull and 
deck) have been held not to be vessels. 

As contended in the May 7, 1993, brief, the hull of the TLP will be 
brought to Freeport “by” vessel (if brought to Freeport otherwise than 
by vessel, it would be considered imported when it arrived in the Cus- 
toms territory). Even though it is towed to Freeport, and not brought 
there “in” a vessel, the means or agency which brings it to Freeport will 
be vessels (i.e., the towing vessels) (see definition of “by” in Webster’s 
New World Dictionary, 3rd College Ed., (1988), “4 expressing means or 
agency through the means, work, or operations of” (emphasis in origi- 
nal); see also Treasury Decision (T.D.) 89-13). Therefore, in order to de- 
termine whether the hull of the TLP is imported when it arrives in 
Freeport, we must determine whether, when it is towed into the limits of 
that port, there is “then and there” an intent to unlade the hull of the 
TLP. 

We note that Customs has ruled “* * * that merchandise which is not 
intended to be unladen at the port of arrival (the first port of entry), but 
which is intended to be unladen at a second port of entry in the United 
States, is not considered imported merchandise when it arrives at the 
first port because there is no intent then and there to unlade * * *” (Cus- 
toms Service Decision (C.S.D.) 80-235). In this ruling, Customs also ex- 
plained that C.S.D. 79-1, which is cited by the inquirer in this case as 
support for its position, “* * * was concerned primarily with the usual 
situation when merchandise is towed directly from a foreign port to be 
affixed to the [OCS] [and] was not intended to preclude an importer 
from bringing such merchandise into the port of entry and entering it 
there prior to its unlading and attachment to the [OCS].” 

Thus, the issue of whether the hull of the TLP is imported when it ar- 
rives at Freeport is determined by the meaning of the word “unladen.” 
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The Customs Courts have adopted the dictionary definition for the term 
“unlade” (American Mail Line v. United States, 6 Cust. Ct. 90, 93, C.D. 
435 (1941); quoted in United States v. Commodities Export Co., 14 CIT 
166, 170-171, 733 F. Supp. 109 (1990)). Webster’s Third New Interna- 
tional Dictionary (1986), defines unlade as “1: to take the load from: 
take out the cargo of [,] 2: to have removed (as a load or burden): DIS- 
CHARGE, UNLOAD * * *.” 

In a case such as this, in which merchandise which is not a vessel is 
towed on its own bottom into the United States, it is clear that “unlade” 
cannot mean to unload from a vessel. Otherwise, such merchandise 
would never be imported. Instead, we must analogize this situation to 
that of merchandise which arrives in a vessel. 

It has long been Customs position, as well as that of other authorities, 
that an unlading takes place even when merchandise is transferred 
from the arriving vessel to another vessel (The Fame, 8 Fed. Cases 982 
(1858); T.D. 21324 (1899); 27 Op. Att’y Gen. 446 (1909); see also, United 
States v. Ultramar Shipping Co., Inc., 685 F. Supp. 887, 695 (S.D.N.Y. 
1987), “* * * unloading into lighters is considered discharge in most cir- 
cumstances”). The unloading of merchandise transported in a vessel is 
analogous to the termination of the towing of a vessel or other merchan- 
dise towed by a towing vessel (i.e., when the tow is terminated, the towed 
vessel or merchandise is “discharged” from the towing vessel; note the 
use of the word “discharge” as a secondary meaning of “unlade” in the 
definition quoted above). In this regard, we note that Customs has taken 
the position that the change of the towing vessel in a towing operation 
terminates the tow (i.e., the tow is not considered to be continuous) (see 
T.D. 70-223(19), interpreting the coastwise towing statute (46 U.S.C. 
App. 316(a))). This interpretation is consistent with the above-de- 
scribed general rule (i.e., unlading of merchandise brought to the 
United States in a vessel takes place when the merchandise is dis- 
charged from the transporting vessel; unlading of merchandise brought 
to the United States by a towing vessel takes place when the merchan- 
dise is discharged (i.e., disconnected) from the towing vessel). 

In the case under consideration, the hull of the TLP is to be towed to 
Freeport and we understand that the hull of the TLP is to be discon- 
nected from the towing vessels in Freeport (temporary fenders and/or a 
temporary generator may be added to the hull of the TLP while it is in 
Freeport). In this situation, the hull of the TLP would be considered im- 
ported when it arrives in the limits of Freeport because “then and there” 
it would be intended to discharge the hull of the TLP from the vessels by 
which it is brought to the United States. If the hull of the TLP is not in- 
tended to be disconnected in Freeport from the vessels which tow it into 
the Customs territory and if it is not actually so disconnected before 
leaving the Customs territory (see East Asiatic Co., Inc. v. United States, 
27 CCPA 364, C.A.D. 112 (1940)), it would not be considered to be im- 
ported when it arrives in the limits of Freeport, regardless of whether 
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the temporary fenders and/or temporary generator are added to the hull 
of the TLP while it is in Freeport. 

As for the classification issues, the General Rules of Interpretation 
(GRI’s) to the HTSUS govern the classification of goods in the tariff 
schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and 
any relative section or chapter notes * * *.” Heading 8905, HTSUS, pro- 
vides for floating or submersible drilling or production platforms. 

The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (EN) constitute the Customs Co-operation Council’s 
official interpretation of the Harmonized System. While not legally 
binding, the Ens provide a commentary on the scope of each heading of 
the Harmonized System, and are generally indicative of the proper in- 
terpretation of these headings. 

EN 89.05, pg. 1452, states that the floating or submersible drilling or 
production platforms of heading 8905, HTSUS, “are generally designed 
for the discovery or exploitation of off-shore deposits of oil or natural 
gas. Apart from the equipment required for drilling or production, such 
as derricks, cranes, pumps, cementing units, silos, etc., these platforms 
have living quarters for the personnel.” The heading covers self-elevat- 
ing platforms, “which, apart from the working platform itself, are fitted 
with devices (hulls, caissons, etc.) which enable them to float, and with 
retractable legs which are lowered on the work site so that they are sup- 
ported on the sea bed and raise the working platform above the water 
level [emphasis added].” 

The TLP is designed for the discovery or exploitation of off-shore de- 
posits of oil. The TLP’s deck includes derricks, cranes, pumps, cement- 
ing units, helicopter landing pads, living quarters for personnel and 
other equipment required for drilling or production. The working plat- 
form, the deck, is fitted with a device which enables the deck to float, the 
hull. As such, the TLP, after the mating of the deck and hull, is described 
by the terms of heading 8905, HTSUS. Accordingly, the complete TLP 
would be classifiable under subheading 8905.20.00, HTSUS, which pro- 
vides for floating or submersible drilling or production platforms. 

However, before the mating of the hull and deck of the TLP, the hull 
could not be classified under heading 8905, HTSUS, as it is not covered 
by the terms of the heading, nor does it have the essential character of a 
complete drilling or production platform described therein. See GRI 
2(a). The remaining headings at issue are as follows: 


8906 Other vessels, including warships and lifeboats other than 
row boats 


* * * * * ok ok 
8907 Other floating structures (for example, rafts, tanks, cof- 
ferdams, landing-stages, buoys and beacons) 


EN 89.06, pg. 1453, states that heading 8906, HTSUS, “covers all ves- 
sels not included in the more specific headings 89.01 to 89.05 [emphasis 
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added].” In its August 20, 1990, ruling, the Carrier Rulings Branch de- 
termined that the hull in question was not a vessel. Therefore, the hull is 
not covered by heading 8906, HTSUS. 

EN 89.07, pg. 1454, states that heading 8907, HTSUS, “covers certain 
floating structures not having the character of vessels.” The structures 
covered by this heading are generally stationary when in use. The hull in 
question, which does not have the character of a vessel, is classifiable 
under heading 8907, HTSUS, specifically under subheading 8907.90.00, 
HTSUS, which provides for other floating structures. 

For your information, the specific arguments made by the representa- 
tives of the private interests in this case are briefly addressed below. As 
to the argument that past Customs rulings have enunciated a special 
rule under which floating drilling or production platforms are only im- 
ported when attached to the OCS (see, e.g.,C.S.D. 79-1), as stated above, 
this rule is applicable only when the platform is towed directly from a 
foreign port to be affixed to the OCS (see C.S.D. 80-235). As to the argu- 
ment that the August 20, 1990, Carrier Rulings Branch ruling holds that 
the time of importation of the TLP is when it is attached to the seabed of 
the OCS, although the ruling can be so interpreted, it does not explicitly 
so state. To the extent that the instant ruling is inconsistent with the 
August 20, 1990, ruling, the latter ruling is modified. If reliance on the 
August 20, 1990, ruling is intended to be established so that the effect of 
the instant ruling is delayed, the requirements of 19 CFR 177.9(e) must 
be met (i.e., specific application for delay of the effective date of a modi- 
fying ruling must be made and consistent past treatment, as well as rea- 
sonable reliance by the affected party, must be established to the 
satisfaction of Customs). 

The lay order and general order provisions (see 19 U.S.C. 1448, 1490, 
1491), referred to in the May 7, 1993, brief, are inappropriate because 
these provisions are applicable after importation. Because classification 
(as opposed to the effective duty rate) is effective as of the time of impor- 
tation, these provisions could not operate to delay the time of classifica- 
tion of the hull of the TLP until after mating (see, e.g., Roser Customs 
Service (Continental Ore Corp.) v. United States, 64 Cust. Ct. 20, C.D. 
3953 (1970)). Nor are the provisions in 19 U.S.C. 1449 and 19 CFR 4.33 
(providing for the unlading of merchandise at a port other than the 
original port of destination) applicable (i.e., these provisions contem- 
plate a situation in which the merchandise has not been unladen at the 
original port of destination). The same is true of the provisions cited to 
enable the date of entry to be delayed or to permit operations on the mer- 
chandise after importation (i.e., for classification purposes, the date of 
importation, not entry, controls, so delay of the date of entry, or opera- 
tions performed on the merchandise after the date of importation, 
would not affect classification of the hull of the TLP once it is imported). 

Although it is generally true that there must be an element of intent 
with regard to unlading (as discussed above, but see East Asiatic Co., 
Inc. v. United States, supra), the contention that intent to import is re- 
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quired is incorrect (see, e.g., American Mail Line, supra, 6 Cust. Ct. at 
93-94, “[t]he fact that the merchandise in question was not intended to 
be sold or to be mingled with and become a part of the commerce of the 
United States is immaterial”). As for the argument that the definition of 
importation in this case should be governed by the Court decisions re- 
garding yachts (see Pritchard and Astral, supra), we note that the 
yachts in those cases were vessels and the hull of the TLP has been ruled 
not to be a vessel (as discussed above). In The Conqueror, 166 U.S. 110 
(1897), the Supreme Court stated that “from the foundation of the gov- 
ernment, vessels [in that case, a yacht] have been treated as sui generis, 
and subject to an entirely different set of laws and regulations from 
those applied to imported articles” (166 U.S. 118), in holding that ves- 
sels are not dutiable under the tariff schedules. By legislation, an excep- 
tion to this general rule was created for yachts (i.e., they were made 
dutiable; see paragraph 370, Tariff Act of 1930, items 696.05 and 696.10, 
TSUS, and heading 8903, HTSUSA). Nevertheless, they remain vessels 
and, as stated by the courts in both Pritchard and Astral, the general 
definition of importation cannot be applied to them (43 CCPA at 87, 72 
Cust. Ct. at 253). (It is argued in the May 19, 1993, brief that yachts are 
not vessels. This is clearly wrong (see 19 U.S.C. 1401(a), 1 U.S.C. 3, 46 
U.S.C. 2101(25); see also St. Hilaire Move v. Henderson, 496 F. 2d 973, 
979 (1974, Ark.), cert. den., 419 U.S. 884 (1974)).) We reiterate that the 
hull of the TLP has been held not to be a vessel. 


Holding: 

(1) The time of importation of the hull of the TLP, which will be towed 
to the United States, is the time that it arrives in a port of the United 
States with the intent that it be disconnected in that port from the tow- 
ing vessels or the time that it arrives in a port of the United States if it is 
actually disconnected in that port from the towing vessels (even if such 
was not the intent at the time of arrival). That is, if it is intended to dis- 
connect the hull of the TLP from the towing vessels in Freeport, the hull 
of the TLP is considered to be imported when it arrives in the limits of 
Freeport. If the hull of the TLP is not intended to be disconnected in 
Freeport from the towing vessels and it is not actually so disconnected 
before leaving the Customs territory, it is not considered to be imported 
when it arrives in the limits of Freeport, regardless of whether the tem- 
porary fenders and/or temporary generator are added to the hull of the 
TLP while it is in Freeport. 

(2) The hull of the TLP, if imported separately, is classifiable under 
subheading 8907.90.00, HTSUS, which provides for other floating 
structures, such as rafts, tanks, cofferdams, landing-stages, buoys and 
beacons. The corresponding rate of duty for articles of this subheading is 
3.8% ad valorem. 

(3) The complete TLP (after the mating of the deck and hull) is classi- 
fiable under subheading 8905.20.00, HTSUS, which provides for float- 
ing or submersible drilling or production platforms. The corresponding 
rate of duty for articles of this subheading is free. 
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Effects on Other Rulings: 
Ruling 110808, August 20, 1990, is MODIFIED, to the extent that it is 
inconsistent with this ruling. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


ST a IS 


(C.S.D. 93-17) 


This ruling holds that, under the United States-Canada Free Trade 
Agreement, substitution same condition drawback can continue only 
for drawback eligible goods. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, June 22, 1993. 
File: DRA-4-CO:R:C:E 224123 JRS 
Category: Drawback 
JOHN M. PETERSON, Esq. 
NEVILLE, PETERSON & WILLIAM 
39 Broadway 
New York, New York 10006 


Re: Substitution Same Condition Duty Drawback Under the United 
States-Canada Free Trade Agreement (CFTA); 19 U.S.C. 
1313(j)(2); 19 U.S.C. 1313(n); Article 404 of the CFTA; Sections 
204(a) and 204(c) of the United States-Canada Free-Trade Agree- 
ment Implementation Act of 1988, Pub. L. No. 100-449, September 
28, 1988. 


Dear Sir: 
This is in response to your request for a ruling dated August 7, 1992, 
on the above-referenced subject matter (Your File: 1629-01). 


Facts: 

No facts were submitted. However, a background scenario of general 
facts was presented as follows. 

A United States company imports certain duty-paid goods (desig- 
nated merchandise) into the United States. The company also produces 
or acquires in the United States certain other domestic or imported 
goods which are “fungible” with the designated merchandise. The com- 
pany exports this “substituted” merchandise to various destinations, 
including Canada, and claims substitution same condition drawback in 
accordance with 19 U.S.C. 1313()(2), designating the imported, duty- 
paid merchandise as the basis for the drawback claim, and complies with 
all other statutory and regulatory requirements. 

You ask, on or after January 1, 1994, may the United States continue 
to pay substitution same condition drawback under 19 U.S.C. 1313(j)(2) 
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with respect to substituted merchandise exported from the United 
States to Canada. Because the position asserted in the penultimate 
paragraph of your brief appears to contradict the position stated in the 
concluding paragraph as well as the body of the brief, it is unclear 
whether your argument is that all substitution same condition draw- 
back is excepted from the CFTA’s ban on duty drawback or whether only 
certain drawback eligible goods are saved from the ban. 


Issue: 

Whether all substitution same condition drawback claims made 
pursuant to 19 U.S.C. 1313(j)(2) are excepted from the CFTA’s ban (see 
19 U.S.C. 1313(n)) on duty drawback for bilateral trade on and after 
January 1, 1994. 


Law and Analysis: 

Section 204(c)(3) of the United States-Canada Free Trade Agreement 
Implementation Act (102 Stat. 1851, Pub. L. No. 100449, September 28, 
1988) added new subsection (n) to section 313 of the Tariff Act of 1930 
(19 U.S.C. 1313(n)) in order to make the necessary change to the current 
drawback law to implement the provisions of the United States-Canada 
Free Trade Agreement (CFTA). 19 U.S.C. 2112 note section 
204(c)(1988). 

Section 313(n) of the Tariff Act of 1930, as added by Pub. L. No. 
100-449 (19 U.S.C. 1313(n)), specifically states: 

For purposes of subsections (a), (b), (f), (h), and (j)(2) of this sec- 
tion, the shipment on or after January 1, 1994, or such later date as 
may be proclaimed by the President under section 204(b)(2)(B) of 
the United States-Canada Free-Trade Agreement Implementation 
Act of 1988, to Canada of an article, except an article made from 
or substituted for, as appropriate, a drawback eligible good 
under section 204(a) of such Act, does not constitute an expor- 
tation. (Emphasis added). 

It is clear from the plain language of the statute itself and the statute’s 
specific reference to subsection (j)(2) that substitution same condition 
drawback (19 U.S.C. 1313(j)(2)) is eliminated but for the limited excep- 
tion of an appropriate drawback eligible good as provided for in the 
CFTA. 

As referenced by 19 U.S.C. 1313(n), section 204(a) of the Implementa- 
tion Act, in turn, references the language of the CFTA’s article 404. Sec- 
tion 204(a) of the Act generally provides that the term “drawback 
eligible goods” means goods provided for under paragraphs 4, 5, and 8 of 
article 404 of the Agreement, or goods other than those referred to in 
paragraphs 4, 5, and 8 that the United States and Canada agree are not 
subject to paragraphs 4, 5, or 8. 

Please note that Article 404(2), CFTA (which states that the prohibi- 
tion against drawback also applies “where the imported goods are sub- 
stituted by domestic or other imported goods exported to the territory of 
the other Party, * * *”) explicitly rejects the general applicability of the 
substitution same condition drawback law of 19 U.S.C. 1313(j)(2). 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 42, OCTOBER 20, 1993 


Paragraphs 4, 5, and 8 of Article 404 of the CFTA qualify the general 
prohibition on duty drawback between the United States and Canada as 
set forth in paragraphs 1 and 2. These exceptions include: 


e goods under bond for transportation and exportation the other 
country, or goods exported in the same condition on exportation as 
on importation (but they would not benefit from the FTA tariff 
treatment)(Article 404(4)(a)) [19 U.S.C. 1313q)(1)], 
goods that are deemed to be exported from one country to the other 
country or goods incorporated into, or directly consumed in the pro- 
duction, of such goods, by reason of delivery to a duty-free store; 
used as stores or supplies on a ship or aircraft; or used in joint pro- 
jects of the two countries where the goods will eventually become 
the property of the importing country (Article 404(4)(b)), 
dutiable goods of the United States or Canada if they are incorpo- 
rated into, or directly consumed in, the production of goods subse- 
quently exported back to the original exporting FTA partner 
(Article 404(4)(c)) [This provision is transitional because it applies 
to duties that are scheduled to be phased out], 
goods that are rejected for failure to meet sample or specifications 
(Article 404(5))[19 U.S.C. 1313(c)], and 
goods where both parties agree to maintain duty drawback which 
currently consists of (1) imported citrus products and (2) fabric im- 
ported from a third country and made into apparel that is subject to 
the most-favored-nation tariff rate when exported to the other 
party (Article 404(8)(a) and (b)). 

It appears that it is your assertion that neither the CFTA nor the im- 
plementing legislation preclude the payment of substitution same con- 
dition drawback on goods exported to Canada after that date. Your 
reasoning is that although paragraphs (1) and (2) of Article 404 of the 
CFTA exclude all types of direct and substitution drawbacks for both 
manufacturing and same condition, the specific reference to Paragraph 
2 in the introductory clause of Article 404(4)(which lists the exceptions 
to the elimination of drawback), is a clear indication that all same condi- 
tion drawbacks, including substitution same condition drawback, are 
excepted from the general termination of drawback benefits under the 
CFTA. 

We do not find merit in your interpretation of the Article 404(4) ofthe 
CFTA. Your argument regarding the admittedly imprecise drafting of 
referencing paragraph 2 in the introductory clause to Article 404(4)(i.e., 
“Paragraphs 1, 2 and 3 do not apply to:”) cannot overcome the plain 
meaning of 19 U.S.C. 1313(n) or the reading of subparagraph 4(a) which 
only saves direct identification same condition drawback (19 U.S.C. 
1313(j)(1)) from elimination (see Article 404(4)(a)). 

Our interpretation of the phrase in 19 U.S.C. 1313(n), “except an arti- 
cle made from or substituted for, as appropriate, a drawback eligible 
good” permits 2 exceptions to the general drawback restriction and al- 
lows substitution same condition drawback only on: (1) citrus products 
(subparagraph 8(a)) and (2) fabric sourced by the United States or 
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Canada from a third country which is transformed into apparel and sub- 
sequently exported to the other country where it is subject to the most- 
favored-nation tariff (subparagraph 8(b)). Section 204(b)(1) of the Act 
gives the President the authority to determine which citrus products 
and textile products will continue to receive drawback when exported 
from the United States to Canada. See 19 U.S.C. 2112 note section 
204(b)(1)(1988). 

Holding: 

Unless both the United States and Canada agree to delay the applica- 
tion of Article 404 of the United States-Canada Free Trade Agreement 
until some time after January 1, 1994 (see section 204(b)(2)(B) of the 
United States-Canada Free-Trade Agreement Implementation Act of 
1988), the drawback elimination provisions will apply to claims for sub- 
stitution same condition drawback pursuant to 19 U.S.C. 1313(j)(2) 
made on or after January 1, 1994, except for such drawback eligible 
goods as delineated in Article 404(8) of the CFTA (i.e., imported citrus 
products and certain textiles). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 93-18) 


This ruling concerns the country of origin for a men’s western shirt; 
substantial transformation; assembly and subassembly in two coun- 
tries (19 CFR 12.130, 7 U.S.C. 1854). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, August 19, 1993. 
File: CLA-2 CO:R:C:T 953639 jb 
Category: Classification 
JERRY P. WIskIn, Esq. 
FREEMAN, WASSERMAN & SCHNEIDER 
90 John Street 
New York, NY 10038 


Re: Country of origin determination for a men’s western shirt; substan- 
tial transformation where assembly occurs; subassembly of minor 
parts in Country A does not confer country of origin. 


DEAR Mr. WISKIN: 

This letter is in response to your inquiry of February 16, 1993, on be- 
half of your client, Daewoo Corporation requesting a country of origin 
determination for a men’s western shirt. A completed sample of the 
shirt after assembly and an uncompleted shirt and its constituent parts 
before assembly were submitted to this office for examination. 
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Facts: 

The submitted sample is a long sleeve, western style shirt, con- 
structed of woven fabric of cotton or various compositions of cotton and 
polyester. The shirt has a collar, full frontal opening with a placket, a 
yoke across the back extending to the shoulders, two right and left 
breast pockets, and cuffs with one or two buttons on each cuff. The shirt 
size is delineated by collar size and sleeve length. You claim that this 
shirt is normally not worn with a necktie. 

You state that the shirt may be manufactured in either of two circum- 
stances: 


Scenario I: 
The unmarked fabric is: 
(1) woven and finished in Country A; 
(2) woven in Country B and finished in Country A; or 
(3) woven and finished in Country B 
The finishing operations in Country A include dyeing (and 
printing for certain fabrics), mercerizing, sanforizing, washing 
and tentering. 
In Country A, the following operations take place: 

a. A pattern for each part of the shirt is computer drawn 
and a pattern marker for each part is produced upon the 
computer drawing. Sizes are graded and a layout is com- 
puter drawn for each size; 

b. Following the pattern markers and layouts, the fin- 
ished fabric is cut into 35 different parts, including collar, 
band, yoke, cuffs, pockets, right and left panels, placket, a 
rear panel, sleeves, and sleeve plackets. The parts are cut 
to shape and are ready for sewing assembly; 

c. The parts of the collar consist of front and back panels, 
an interlining, and two fixing stays. The parts of the cuff 
consist of front and back panels. The collar and cuffs are 
assembled into completed collar and cuff components. The 
assembly work for the collar consists of sewing the front 
and back panels for the collar together, turning over the 
sewn panels, inserting the interlining and the stays into 
the panels, pointing the tips of the panels with an awl and 
heat pressing the panels. The assembly work for the cuff 
consists of sewing the front and back panels together, 
turning over the sewn cuff panels, and heat pressing the 
cuff panels; 

d. The collar and cuff components and the other unas- 
sembled parts of the shirt are shipped to Country B, to- 
gether with accessory materials consisting of buttons, 
sewing threads, pins, hang tags, labels and folding and 
packing materials. 

In Country B the following operations take place: 

a. The left panel for the shirt body and the placket are sewn 
together and button holed; 

b. Following a pattern, the pocket panels are folded, shaped 
and pressed and are sewn onto the panels for the shirt body; 
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‘ . Buttons are attached to the right front panel for the shirt 
ody; 

d. The yoke parts and the rear panel are sewn together; 

e. The cuffs are button-holed and buttons are attached; 

f. The front panels and the rear panel, the collar, sleeves and 
cuffs are sewn together; 

g. The assembled garment is ironed and packed with folding 
material in a polybag. 


Scenario II: 


This scenario is identical to Scenario I above, except that the 
collar and cuff components are also assembled in Country B. 


Issue: 
What is the country of origin of the merchandise at issue? 


Law and Analysis: 


Section 12.130 of the Customs Regulations (19 CFR 12.130), sets 
forth the principles of country of origin for textiles and textile products 
subject to section 204 of the Agricultural Act of 1956, as amended 
(7 U.S.C. 1854). 

Section 12.1320(b) of the Customs Regulations provides that a textile 
product that is processed in more than one country or territory shall bea 
product of that country or territory where it last underwent a substan- 
tial transformation. A textile product will be considered to have under- 
gone a substantial transformation if it has been transformed by means 
of substantial manufacturing or processing operations into a new and 
different article of commerce. 

Section 12.130(d) of the Customs Regulations sets forth criteria in de- 
termining whether a substantial transformation of a textile product has 
taken place. This regulation states that these criteria are not exhaus- 
tive; one or any combination of criteria may be determinative, and addi- 
tional factors may be considered. 

Section 12.130(d)(1) states that a new and different article of com- 
merce will usually result from a manufacturing or processing operation 
if there is a change in: (i) Commercial designation or identity, (ii) Funda- 
mental character or (iii) Commercial use. 

Section 12.130(d)(2) of the Customs Regulations states that in deter- 
mining whether merchandise has been subjected to substantial manu- 
facturing or processing operations, the following will be considered: 


(i) The physical change in the material or article as a result of the 
manufacturing or processing operations in each foreign territory or 
country, or insular possession of the U.S. 

(ii) The time involved in the manufacturing or processing opera- 
ome . each foreign territory or country, or insular possession of 
the U.S. 

(iii) The complexity of the manufacturing or processing opera- 
tions in each foreign territory or country, or insular possession of 


the U.S. 
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(iv) The level or degree of skill and/or technology required in the 
manufacturing or processing operations in each foreign territory or 
country, or insular possession of the U.S. 

(v) The value added to the article or material in each foreign terri- 
tory or country, or insular possession of the U.S., compared to its 
value when imported into the U.S. 


Section 12.130(e)(1) of the Customs Regulations describes manufac- 
turing or processing operations from which an article will usually be 
considered a product of the country in which those operations occurred. 
Section 12.130(e)(1)(v) provides the following: 

Substantial assembly by sewing and/or tailoring of all cut pieces 
of apparel articles which have been cut from fabric in another for- 
eign territory or country, or insular possession, into a completed 
garment (e.g. the complete assembly and tailoring of all cut pieces 
of suit-type jackets, suits and shirts). Emphasis added. 


We have previously held that cutting of fabric into pattern pieces con- 
stitutes a substantial transformation of the fabric, resulting in the ap- 
parel pieces becoming a product of the country where the fabric is cut 
(See, HQ 081320, dated April 14, 1989; HQ 086696, dated June 8, 1990; 
HQ 082924, dated March 26, 1990; HQ 085611, dated January 17, 1990; 
HQ 951426, dated April 8, 1992). 

Section 12.130(e)(i)(v) makes note that there must be substantial 
assembly by sewing or tailoring of a suit-type garment for substantial 
transformation to occur. To determine whether origin is conferred 
when an article is transformed from its numerous constituent parts to 
what is eventually recognized as the completed garment, i.e., ashirt, one 
must first define “substantial assembly.” 

Substantial assembly can be defined as that operation, whether by 
sewing or tailoring, when all the components of the garment are at- 
tached together to form that completed shirt. Succinctly stated, sub- 
stantial transformation occurs at the time of assembly of the individual 
component parts into a long sleeve shirt with collar, cuffs, full-front 
opening with plackets, and shoulder yokes. 

In your letter you refer to several rulings in support of your claim that 
the country of origin of the subject article should be Country A. In par- 
ticular, you refer to HQ 951541, dated July 30, 1992, HQ 734489, dated 
August 4, 1992, HQ 086696, dated June 8, 1990, HQ 089539, dated April 
22, 1992 and HQ 952081, dated October 8, 1992. 

The sub-assembly operations involved in HQ 951541 and HQ 734489 
have been the subject of discussion and review with Customs and other 
government agencies. Asa result, the position taken in these earlier rul- 
ings is now viewed as in error. Customs is currently in the process of 
modifying these rulings to conform to the holding of the subject ruling. 

The garments which were the subject of HQ 086696 are distinguish- 
able from the subject garment. In the former, the facts of the case, i.e., 
the description of the garment and the assembly process described 
therein, are not identical to the latter. As such, a determination that the 
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assembly process in HQ 086696 was simple was based on information 
provided by that importer, regarding that particular article. 

The holding in HQ 089539 was not solely based on a finding that the 
added value in Country B was greater than Country C. Though value 
was a consideration, it was only one factor in the determination as a 
whole. Of great importance was also the fact that the assembly of the 
garment in Country C involved a simple sewing operation, neither re- 
quiring a high degree of skill nor tailoring. 

HQ 952081 is also distinguishable in that it concerned women’s paja- 
mas (not shirts), and involved a relatively simple sewing operation. 

Sewing the individual components of the shirt together, particularly 
the long sleeves, collars, yokes and plackets, to form the completed shirt, 
necessitates careful and skilled sewing in the assembly. It is the opinion 
of this office that the complete assembly in Country B is beyond a simple 
sewing operation and thus qualifies as a substantial assembly process. 
In addition, a determination that substantial assembly occurs at the 
time of assembly of the individual component parts is in adherence to 
the terms set by Section 12.130(e)(1) of the Customs Regulations. We 
also refer you to several rulings which have held that substantial trans- 
formation occurs at the time of complete assembly, e.g., HQ 075323, 
dated April 1, 1985; HQ 555608, dated January 27, 1990; and HQ 
952750, dated October 16, 1992. 

A review of these and other cases involving shirts, thus looks to both 
the type (structure) of the shirt and the complexity of the assembly proc- 
ess. In Scenario I all of the components are cut in Country A, there is a 
sub-assembly of the collar and cuff components into completed collar 
and cuffs, and then all parts are sent to Country B for assembly of the 
completed shirt. In Scenario II all of the components are cut in Country 
A, in Country B the collar and cuff components are assembled into com- 
pleted collar and cuffs, and the remaining assembly of the completed 
shirt occurs. 

In both situations there is a substantial transformation at the time of 
assembly of the component parts into the completed garment. Thougha 
sub-assembly operation does take place in Scenario lin Country A, itisa 
minor part of the complete assembly of the garment and should not con- 
trol the country of origin determination of the shirt. The assembly proc- 
ess in Country B, the time at which all the component parts, including 
the sub-assembled collar and cuffs are sewn together, is viewed by Cus- 
toms as a substantial assembly resulting in a completed garment. 

In a recent meeting discussing the country of origin determination, 
you referred to the issue of what constitutes “position” for purposes of 
Section 177.10(c)(2) Customs Regulations. In Superior Wire v. United 
States. et al., 11 C.I.T. 608; 669 F. Supp 472; 1987 Ct. Intl. Trade 460; 
Slip Op. 87-98, the court treated directly the issue of a position for pur- 
poses of the Customs Regulations. The court therein, referring to Arbor 
Foods, Inc. v. United States, 9 C.I.T. 119, 607 F. Supp. 1474 (1985), 
stated that a series of ruling letters, oral assurances from various Cus- 
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toms officials, and remissions of liquidated damages claims did not con- 
stitute a position, where the exact merchandise was not covered by a 
ruling letter. 

The instant circumstances are similar to those described in Arbor 
Foods. Here there was a reliance on previous ruling letters, most of 
which did not regard garments identical to the submitted article. Those 
ruling letters were only available to the public via diskette, an indication 
that Customs did not consider the ruling letters to be of widespread ap- 
plicability. Rulings regarded by Customs to be of broad precedential 
value are generally published in the Customs BULLETIN. The previous 
rulings to which you refer were never published in the Customs BULLE- 
TIN. 

Thus, country of origin is conferred in Country B; this is when a sub- 
stantial assembly of the completed garment takes place. 


Holding: 

Based on the information provided, the country of origin for the west- 
ern shirt in both Scenario I and Scenario II is Country B. 

The holding set forth above applies only to the specific factual situ- 
ation and merchandise identified in the ruling request. This position is 
clearly set forth in section 177.9(b)(1), Customs Regulations (19 CFR 
177.9(b)(1)). This section states that a ruling letter is issued on the as- 
sumption that all of the information furnished in the ruling letter, 
either directly, by reference, or by implication, is accurate and complete 
in every material respect. 

Should it subsequently be determined that the information furnished 
is not complete and does not comply with 19 CFR 177.9(b)(1), the ruling 
will be subject to modification or revocation. In the event there is a 
change in the facts previously furnished this may affect the determina- 
tion of country of origin. Accordingly, it is recommended that a new rul- 
ing request be submitted in accordance with section 177.2, Customs 
Regulations (19 CFR 177.2). 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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(C.S.D. 93-19) 


This ruling holds that the scope of protection afforded copyrights of troll 
dolls is very narrow. The numerous copy rights issued that cover these 
items necessitates that substantial similarity be interpreted as identi- 
cal in such cases (17 U.S.C 602, 17 U.S.C. 603(b)(2). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, August 23, 1993. 
File: TRA CO:I:IT:I 456375 TPT 
Category: Copyright 
STEVEN M. WEINBERG, Esq. 
Wess, Dawip, Fross ZELNICK & LEHRMAN 
633 Third Avenue 
New York, NY 10017 


Re: Request for reconsideration of HQ 453234 (August 18, 1992), re- 
garding U.S. Copyright Registrations VA 462-387 and VA 462-390 
(Customs Recordations 91-00300 and 91-00301, respectively). 


DEAR Mr. WEINBERG: 
This is in response to your letter and accompanying memorandum 
requesting this office to reconsider the above referenced ruling. 


Facts: 

The Entry Summary (Customs Form 7501) indicates that the subject 
troll dolls were imported on November 5, 1991, and that the entry date 
was November 11, 1991. Customs notified the importer by a letter dated 
December 5, 1991, that the troll dolls were suspected of infringing copy- 
right registration VA 462-387. Because the merchandise had been re- 
leased, Customs requested that it be given constructive custody of the 
merchandise. 

In aletter dated January 3, 1992, the importer denied the allegation of 
infringement and informed Customs that the merchandise was not 
available for re-delivery or detention. 

In accordance with section 133.43 of the Customs Regulations 
(19 C.F.R. 133.43), Customs notified the copyright owner regarding this 
shipment by letter dated January 8, 1992. The copyright owner, 
through counsel, responded and requested that Customs deny entry to 
the shipment and deposited a bond in the amount of $2,500 by a letter 
dated February 3, 1992. 

Upon receipt of the complete file from the Seattle Customs District 
office, the Office of Regulations and Rulings issued its decision on the 
issue of infringement on August 18, 1992. Subsequent to the issuance of 
that decision, finding no infringement, Russ Berrie, the copyright 
owner, requested that Customs reconsider the issue of infringement 
and provided further legal briefs on the issue of infringement. 

Customs notified the importer of the request for reconsideration and 
provided the importer an opportunity to submit further documents to 
support its position of non-infringement. 
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Issue: 

Whether Customs Headquarter Ruling 453234 should be vacated or 
modified for holding that Customs will enforce its regulations as if no 
valid copyright exists and that there was no infringement on the copy- 
rights referenced above? 


Law and Analysis: 

The copyright which is at issue here is VA 462-387 (Customs recorda- 
tion COP9100300) which covers the three and a half inch troll doll. Russ 
Berrie contended in its March 1992 Memorandum of Law that the more 
appropriate registration is VA 462-390 which covers the four inch troll. 
The detained troll is two and a half inches. Russ Berrie now references 
Customs Recordation number 91-00300, the three and a half inch troll 
doll. 


I. CopyRIGHT OWNER’S ARGUMENTS 


1. No Authority for Customs to Disregard Registration Certificates: 


Initially, Russ Berrie argues that Customs has overstepped its 
authority in treating the copyright registration as a “nullity.” Russ 
Berrie’s Memorandum of Points and Authorities at p. 2. It is further ar- 
gued that Customs has invaded the exclusive jurisdiction of the federal 
courts by determining the issue of validity. Id. at 2. 

The copyright owner also argues that Customs reliance on C.S.D. 


86-23 is misplaced in that the facts of that case differ from those in- 
volved in the instant matter. 

Russ Berrie contends that Customs misconstrued the nature of its 
discussion on the issue of validity when it explained the procedure in- 
volved in registering its troll copyrights. The copyright owner also states 
that it engaged in the discussion because of its past experience in dealing 
with the importer and predicted that the importer would argue the va- 
lidity issue. Further, Russ Berrie contends that Customs action on the 
issue of validity amounts to constructive cancellation. The copyright 
owner reaches the conclusion that, based upon the ruling, Customs will 
not enforce the copyrights at all. 


2. Customs Conclusion on Validity is Erroneous as a Matter of Law: 


Russ Berrie argues that Customs has taken a stricter position on the 
issue of originality than has the Supreme Court in Feist Publications, 
Inc. v. Rural Telephone Service Co., Inc.,499U.S.__, 111 S. Ct. 1282 
(1991). The copyright owner argues that Customs is requiring a greater 
level of originality than the Supreme Court’s position that one only 
needs a minimal degree of creativity. Id. at 1287. Russ Berrie argues 
further that based upon Alfred Bell & Co. v. Catalda Fine Arts, Inc., 
191 F.2d 99 (2d Cir. 1951), reproductions are subject to their own copy- 
rights if they are distinguishable variations of public domain works and 
where the differences are more than merely trivial. 

Russ Berrie argues that it added sufficient original work in creating 
its three-dimensional doll to satisfy the originality standard. It states 
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that it met with Copyright Office personnel and discussed the 
copyrightability of the dolls and informed the Copyright Office of the 
1965 decision finding troll dolls to be in the public domain. The changes 
to the Russ troll is enumerated by stating that these changes involve the 
face being made narrower, creating more room in the eye cavity with 
more detail, making the nose more bulbous and prominent, changing 
the distance between nose and mouth, changing the smile by recessing 
the lower lip, making the chin line slimmer, and making the overall ex- 
pression humanlike and friendlier. 

The copyright owner argues that these changes are more significant 
than those changes found in other cases involving derivatives from pub- 
lic domain works and for which copyright protection was upheld. 

Russ Berrie requests that Customs vacate its August 18, 1992 ruling 
and further requests that Customs enforce its troll copyrights against 
infringements as well as the troll doll at issue in this case. 


II. ImporTER’S ARGUMENTS 


1. Russ Has No Standing to Enforce the Copyrights: 

The importer argues that at the time that the copyright owner re- 
corded its copyrights with Customs, while claiming to be the author and 
owner of the copyrights, Russ Berrie was neither the author nor the 
owner. The importer claims that these assertions are supported by Sup- 
plemental Applications submitted to the U.S. Copyright Office on or 


about July 15, 1992. The Supplemental Applications demonstrate that 
Russ Berrie did correct its August 1991 copyright registrations by cor- 
recting the name of the author and the name of the claimant. 

The Supplemental Application (signed July 12, 1992) demonstrates 
that the 1991 application showing Russ Berrie as the author was incor- 
rect, Importer’s Exhibit C, and that a written assignment occurred to 
give Russ Berrie ownership to the copyrights involved. Importer’s Ex- 
hibit E. It is further demonstrated that the four inch troll doll covered by 
the copyright referenced above was owned by Tri-Russ. Importer’s Ex- 
hibit D. Tri-Russ did not enter into an assignment of copyright with 
Russ Berrie until July 27, 1992. Importer’s Exhibit E. The importer fur- 
ther argues that the July 27, 1992 assignment executed between Tri- 
Russ and Russ Berrie did not convey the right to sue for past 
infringement. 

The importer contends that Russ Berrie’s right to sue for infringe- 
ments prior to the execution of an assignment did not occur until well 
after Customs’s August 18, 1992 decision. The importer argues that Tri- 
Russ executed an amendment to the July 27, 1992 assignment as a be- 
lated attempt to convey this right. Importer’s Memorandum at 4; 
Exhibit F, Amendment to Assignment (November 6, 1992). Also, the im- 
porter points out that while the sculptor signed an agreement for Work 
Made For Hire, it is not clear when the documents were prepared be- 
cause there is no date of signature on behalf of Russ Berrie. 

Based upon the documents the importer has obtained, it contends 
that Russ Berrie is precluded from enforcing its copyrights because it 
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did not own the rights at the time of the importation. The importer as- 
serts that Russ Berrie had no standing in this case because the July 27, 
1992 Assignment demonstrates that it did not own the copyright at the 
time that Customs notified the importer of constructive custody of the 
articles. 


2. Customs Has Power to Disregard Copyright Validity if it is Suspect: 


The importer contends that Customs is authorized to engage in an ex- 
amination of copyright validity. It argues that under 17 U.S.C. 603(b)(2) 
the language permits Customs to promulgate regulations as a condition 
for exclusion of merchandise under section 602 (17 U.S.C. 602) states 
that 

the person seeking exclusion furnish proof, of a specified nature 
and in accordance with prescribed procedures, that the copyright in 
which such person claims an interest is valid and that the importa- 
tion would violate the prohibition in 602 * * *. 


17 U.S.C. 603(b)(2). 

The importer interprets this language as implicitly requiring issues 
such as validity being considered if raised. Additionally, the importer as- 
serts that Customs was obligated to address the issue of validity given 
the fact that the importer raised it as a defense and that the copyright 
owner anticipated the issue being raised in its memorandum of law. 

The importer argues that the copyright owner can not claim prejudice 
by Customs action in addressing the validity issue because the copyright 
owner itself engaged in a lengthy validity argument in its initial memo- 
randum. The importer contends that the copyright owner’s anticipation 
of this issue undermines its own claim of prejudice. 

The importer contends that Customs is better able to determine valid- 
ity because it receives evidence and information from the parties in- 
volved in a dispute in contrast to the Copyright Office merely receiving 
ex parte statements of a claimant. The importer argues that in this case 
Customs has received much more information than the Copyright Of- 
fice, such as Mr. Berrie’s testimony in EF'S Marketing, Inc. v. Russ 
Berrie & Company, Inc., 21 U.S.P.Q. (S.D.N.Y. 1991), case and written 
legal arguments. 

The importer further argues that Russ Berrie need not be given any 
further opportunities for submitting expert testimony or affidavits on 
the issue of validity. The importer contends that the copyright owner 
was never prevented from submitting whatever it wished to provide to 
Customs. The importer asserts that Customs, like a court, is capable of 
making a visual comparison without experts. 


3. Customs Applied the Correct Legal Standard: 

The importer contends that Feist did not change the law and that 
whether Customs applied the Feist standard or one articulated by the 
Second Circuit dealing with derivative works, the outcome is the same. 


It argues that whether Customs relied upon the standard enunciated in 
Alfred Beil or that in L. Batlin & Sons, Inc. v. Snyder, 536 F.2d 486 (2d 
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Cir. 1976), cert. denied, 429 U.S. 857 (1976), it is a difference without 
any significance since both cases are consistent with Feist. 


4. Russ’s Trivial Changes Do Not Satisfy the Requirement for Minimal 
Originality: 

The importer argues that the changes made by the copyright owner 
are changes made to only one of many public domain versions that exist. 
Further, the importer contends that there are differences between the 
instant case and the case which Russ Berrie relies upon as supporting a 
position that the Russ Berrie trolls incorporate sufficient originality for 
obtaining copyright. The importer asserts that Russ Berrie’s reliance on 
Eden Toys, Inc. v. Florelee Undergarment Co., Inc., 697 F.2d 27 (2d Cir. 
1982), can be distinguished from the instant matter because the court in 
Eden found recognizable changes in the matter at issue whereas here, 
the trolls do not contain recognizable, non-trivial differences. 

The importer relies on statements made by Mr. Russ Berrie concern- 
ing the fact that numerous public domain versions of the troll doll exists. 
Importer’s Exhibit J. The importer points out that in an affidavit sub- 
mitted to the U.S. District Court for the Southern District of New York, 
Mr. Russ Berrie states that his company adapted a substantial number 
of troll dolls from the public domain doll. Id. 

The importer requests that Customs, based upon its arguments, not 
change its decision not to enforce the registrations of Russ Berrie. 


III. Customs Discussion 


Based upon the submissions related to this request for reconsidera- 
tion, Customs is modifying and clarifying its position on the issue of the 
copyrights and the scope of protection of the troll copyrights. 


1. Customs Addressing Validity Arguments: 

Customs does not choose to belabor the validity issue and why it was 
addressed in the initial ruling. Upon review of the original submissions 
made by the copyright owner and the importer, it is clear that the valid- 
ity issue was raised and discussed by both parties. Therefore, Customs 
does not see that its discussion of an issue raised by both parties was 
prejudicial or inappropriate in any way. Further, any limitation or re- 
striction of the validity argument submitted to Customs was self-im- 
posed and not imposed by any Customs instructions or regulations 
regarding submissions. 


2. Russ Berrie Recordations with Customs: 

Russ Berrie’s Customs recordations referenced above became effec- 
tive on November 2, 1991. This case arose out of a shipment of troll dolls 
which was imported on November 5, 1991. 

It is now argued by the importer that at the time of Customs action 
against this shipment that Russ Berrie had no standing to prompt Cus- 
toms enforcement action. The importer provides as evidence a copy of a 
letter signed by Russ Berrie’s general counsel dated July 15, 1992, to the 
Register of Copyrights regarding Supplementary Copyright Registra- 
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tions for the troll doll copyright registrations referenced above. Impor- 
ter’s Exhibit C. 

The copies of the supplementary registrations appear to demonstrate 
that the original copyright registrations were incorrect as to the author 
of the work and as to the manner in which Russ Berrie obtained rights to 
the work. Jd. The author of the work was a citizen of China and Russ 
Berrie obtained ownership rights to the work by a written instrument 
transferring rights to it. Importer’s Exhibit D (Assignment dated Janu- 
ary 1988). 

Further, the transfer is evidenced by a copy of the Assignment and by 
an Amendment to Assignment. The Assignment between Tri-Russ In- 
ternational (HK) Ltd. and Russ Berrie was executed on July 27, 1992. 
Importer’s Exhibit E. However, it appears that due to an oversight the 
July 27, 1992 Assignment did not convey to Russ Berrie rights to enforce 
the copyrights subject to the Assignment. This oversight was corrected 
by the Amendment to Assignment dated November 6, 1992. Importer’s 
Exhibit F. 

Based upon the documents provided by the importer, Russ Berrie did 
not own the copyright at the time it was recorded with Customs, a re- 
quirement for Customs recordation. See 19 C.F.R. 133.31(b) (persons 
eligible for recording with Customs are copyright owners or those ac- 
quiring ownership through an exclusive license, assignment or other- 
wise). According to the copy of the assignment, Russ Berrie was not 
eligible to record with Customs or claim ownership until July 27, 1992. 

In view of the documents submitted by the importer, U.S. Customs 
sought and obtained additional information from the U.S. Copyright Of- 
fice in an effort to resolve gaps in the documentary evidence on the issue 
of copyright ownership. We conclude that Russ Berrie did have standing 
to record its copyrights and seek enforcement action from Customs 
against importations of infringing articles. The U.S. Copyright Office 
provided documents which demonstrate that 


1. Russ Berrie received by assignment a copyright in a 54 mm 
high troll doll (August 23, 1990), 

2. Russ Berrie received by assignment a copyright in a four inch 
troll doll, 

3. Russ Berrie received by assignment a copyright in a six inch 
troll doll (October 5, 1989), 

4. Russ Berrie received by assignment a copyright in a sculpture 
of head of a beanbag clown (April 22, 1990), 

5. Russ Berrie received by assignment a copyright in a sculpture 
of head of an eight and a half inch beanbag clown troll doll (January 
9, 1991), 

6. Russ Berrie received by assignment a copyright in a nine anda 
half inch troll doll (April 24, 1990). 


While there are other existing assignments, the enumeration of the 
above copyrights provides sufficient evidence of copyrights existing at 
the time of recordation at Customs to support any actions which were 
taken by Customs. 
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Based upon the foregoing, Customs must conclude that the recorda- 
tions were properly effected. 


3. Scope of Protection: 


Customs is keenly aware that the issuance of a registration certificate 
by the U.S. Copyright Office constitutes prima facie presumption of 
validity. Durham Industries, Inc. v. Tomy Corporation, 630 F.2d 905 
(2d Cir. 1980); Masquerade Novelty, Inc. v. Unique Industries, Inc., 
912 F.2d 663 (3rd Cir. 1990). However the scope of protection afforded a 
work covered by a copyright is a separate inquiry. See Feist, 499 U.S. at 
___, 111S. Ct. at 1289; Atari Games Corporation v. Ralph Oman, 979 
F.2d 242, 244 n.4 (D.C. Cir. 1992). 

Customs has received nineteen troll doll applications to record copy- 
rights to be protected by Customs against infringing importations.1 In 
addition to the nineteen copyrights Customs has recorded, Customs has 
also received three other copyright registration certificates from an im- 
porter whose merchandise was detained upon importation for suspected 
infringement.2 Therefore, without contacting the U.S. Copyright Of- 
fice, Customs has knowledge of twenty-two troll dolls covered by copy- 
right registrations. 

Based upon Customs own examination of the dolls encountered in ex- 
amining imported merchandise and those covered by copyright registra- 
tions, we must conclude that the scope of protection is extremely 
narrow. While Customs will not invalidate any of these copyrights, Cus- 
toms enforcement actions will be very limited. Confronted by the knowl- 
edge that at least twenty-two registrations have been issued and having 
seen how similar the claimed protected works are when compared 
against each other, Customs will protect troll doll copyrights recorded 
with Customs against importations which are identical to the copy- 
righted work. 


Holding: 

First, Customs recognizes the validity of copyrights covering troll 
dolls. However, Customs enforcement of these copyrights will be very 
narrow in scope as dictated by the numerous copyrights issued covering 
substantially similar features of these dolls. While “substantial similar- 
ity” between the articles is the accepted and recognized legal standard 
for determining copyright infringement, that standard is not helpful 
based upon the facts of this case coupled with the knowledge Customs 
has that numerous copyright registrations have been issued to protect 
troll dolls. The fact that administrative cases have arisen involving com- 


1 The nineteen applications which have been processed by Customs have been submitted by Russ Berrie and Hip Yick 
as copyright owners. 

2 The importer provided Customs with copies of three copyright registrations showing the copyright owner to be Lord 
Howard’s Inc. The U.S. Copyright Registration certificate indicates that the applicant has claimed facial changes as 
copyrightable material subject to protection. In issuing copyright registration VA 511-602, Customs must assume that 
this registration is valid, as well as the Russ Berrie copyrights. Also, Customs must accept the fact that the facial charac- 
teristics of VA 511-602 are protected. Since Customs cannot invalidate the copyrights, Customs must interpret the 
copyrights issued as granting protection only against those goods which are exact copies of the works covered by a copy- 
right registration. This is the only legal conclusion that can be reached in view of the fact that the facial characteristics 
covered by the VA 511-602 registration and the registration which is the subject of this case are practically exact copies. 
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peting copyright registrations claiming protection for “substantially 
similar” features necessarily requires that Customs provide protection 
only against imported goods which are practically identical to the article 
covered by a registration. 

Finally, regarding the trolls at issue in the instant matter, Customs 
finds that they are not sufficiently identical to the Russ Berrie troll dolls 
and, therefore, are not piratical copies. 

A copy of this ruling will be provided to the importer. 

JOHN F. ATwoopn, 
Chief, 
Intellectual Property Rights Branch. 


(C.S.D. 93-20) 


This ruling holds that an agent who has demonstrated sufficient finan- 
cial interest in a transaction has the right to make entry under 
19 U.S.C. 1484 and is consequently the importer of record. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, August 27, 1993. 


File: ENT-1-01-CO:R:C:E 224636 WR 
Category: Entry 
Patrick D. Gi, Esa. 
RovE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: Right to make entry; 19 U.S.C. § 1484. 


Dear Mr. GILL: 

This is in response to your letter of April 6, 1993, wherein you re- 
quested a binding ruling on behalf of your client, Sumitomo Corporation 
of America regarding the importation of certain rail cars and rail car 
shells. 


Facts: 


Rail cars and rail car shells owned by Sumitomo Corporation (SC), a 
trading company, will be consigned to Sumitomo Corporation of Amer- 
ica (SCOA). That merchandise will be sold by SC to Morrison Knudson 
Corporation (MK). The available evidence indicates that SCOA will only 
act for SC and will not own the merchandise and will not bear any risk of 
loss. 

There is a contract between SC and SCOA under which SC is to per- 
form all contractual requirements with MK. The contract also specifies 
that SC will negotiate with the actual manufacturer of the merchandise 
from whom SC will buy that merchandise. The contract does not refer to 
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SC as the principal or to SCOA as SC’s agent. The contract requires 
SCOA to assist SC in negotiations with the buyer, MK. Under the con- 
tract SCOA is to assist SC’s supplier when requested to do so by SC. 
SCOA is to assist SC in obtaining inland transportation, document 
preparation and to transmit communications from SC to MK. Under the 
contract SCOA will share in 50 per cent of the profit from the sale be- 
tween SC and MK. There is no contract provision dealing with the situ- 
ation in which the cost of sales and transportation exceeds the sales 
price received from MK by SC. 


Issue: 
Whether SCOA has the right to make entry? 


Law and Analysis: 


Under 19 U.S.C. § 1484, the right to make entry is limited to an 
owner, purchaser or a properly authorized customhouse broker. The 
Customs Service implemented that statute with instructions contained 
in Customs Directive 3530-02 of November 6, 1984. That directive pro- 
vided in part: 

An “owner” or “purchaser” is defined as any party with a financial 
interest in a transaction including, but not limited to, the actual 
owner of the goods, the actual purchaser of the goods, a buying or 
selling agent * * *.” 
There is no evidence to show that SCOA owns the merchandise by way of 
payment and obtaining title to the goods. It is not claimed that SCOA is 
the purchaser from SC. It is asserted that SCOA has the right to make 
entry because it is the selling agent of SC. 

A selling agent for Customs purposes is a person who acts for a foreign 
supplier in selling the supplier’s goods to a U.S. importer. Norco Sales 
Co. v. United States, 65 Cust. Ct. 778, R.D. 11732 (1970). In the case of 
F.C. Gerlach & Co. et al v. United States, Reap. Dec. 5084, 6 Cust. Ct. 
710, 714 (1941), the court discussed the attributes of a selling agent. 
There, the contract expressly provided for an exclusive agency contract. 
Here, the contract does not state that it is a contract of agency nor does it 
refer to the parties as principal and agent. There, the agent was to re- 
ceive a commission even if the principal did not use the services of the 
agent. Here, the terms of the contract call for SCOA to provide assis- 
tance to SC upon SC’s request. However, those terms do not exclude the 
payment of 50 per cent of the net profits even if SC fails to request assis- 
tance from SCOA. In the case, the court found that the foreign manufac- 
turer, and not the U.S. agent, was responsible for delivery to the U.S. 
purchaser. Here, SC is responsible for performing all contractual re- 
quirements with MK. In Gerlach, the court found that the foreign 
manufacturer was responsible for setting the sales price. Under the SC- 
SCOA contract, there is no authority for SCOA to set the price. Further, 
SC collects the sales price and remits the SCOA share to SCOA. The Ger- 
lach court found that the U.S. representative of the foreign manufac- 
turer was a selling agent. The significant difference is that in the court 
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case, the contract expressly provided that the contract was an exclusive 
sales agency contract. Here, the contract is silent as to whether the par- 
ties are a principal and agent. 

The facts are critical to a proper analysis of whether an agency rela- 
tionship exists. New Trends Inc. v. United States, 10 CIT 637, 645 
F. Supp. 957 (1986). In that case, the court held that one can submit toa 
degree of control by another without becoming the agent of another. 
The court, relying on earlier cases, held that significant factors illustra- 
tive of an agency showing active control were: the active role of the prin- 
cipal in the sales process, direct negotiations with the suppliers as to 
price and specifications, the awareness of the subsidiary parties of the 
principal’s role, and the lack of discretion on the part of the agent as to 
the purchase of the merchandise. While that case dealt with a buying 
agency, the agency criterion that the court employed are equally appli- 
cable to any agency analysis. In the instant case, SC was responsible for 
controlling the contract both with SC’s suppliers and SC’ 8 customer 
MK. Under the SC-SCOA contract, SCOA was responsible only to assist 
SC in technical and commercial negotiations and only when requested 
by SC. It was to collect specification information and to transmit this 
to SC. 

The case of Jay-Arr Slimwear Inc. v. United States, 12 CIT 133, 681 
F. Supp. 875 (1988), concerned the issue whether the importer’s repre- 
sentative was a buying or selling agent. The court first noted that re- 


gardless of how the parties characterize the relationship the existence of 
an agency is determined by examining the actual transaction. Thus, the 
absence of the words “principal” and “agent” in the SC-SCOA contract 
is not automatically fatal to finding that an agency was created. The 
court said at 137: 


Examples of services which are characteristic of those rendered by a 
bona fide agent include: compiling market information, gathering 
samples, translating, placing orders based on the buyer’s instruc- 
tions, procuring the merchandise, assisting in factory negotiations, 
inspecting and packing the goods, and arranging for shipment and 
payment. 


Under the SC-SCOA contract SCOA was responsible for assisting SC 
in negotiations with MK, the customer and with SC’s suppliers. SCOA 
was responsible for collecting changes in specifications and to transmit 
that information to SC. SCOA was to provide information on inland 
transportation and to arrange for a performance bond in the name of 
SC, SCOA was responsible for preparing the necessary documentation 
on SC’s request. Thus, the actual performance terms of the SC-SCOA 
contract meet those illustrations with respect to an agency and the ab- 
sence of the terms “principal” and “agent” would not be controlling in 
this instance. It cannot be over emphasized that a proper determination 
depends on the actual facts of each situation. To the same effect is 
Rosenthal-Netter, Inc. v. United States, 12 CIT 77, 79, 679 F. Supp. 21 
(1988), aff'd 7 Fed. Cir. 11, 861 F.2d 261 (1988); Moss Mfg. Co. Inc. v. 
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United States, 13 CIT 420, 714 F. Supp. 1223, aff'd 8 Fed. Cir. 40, 896 
F.2d 535 (1990); Monarch Luggage Co. v. United States, 13 CIT 523, 
525, 715 F. Supp. 1115 (1989); and Pier 1 Imports, Inc. v. United States, 
13 CIT 161, 167, 708 F. Supp. 351 (1989). 


Holding: 
The Sumitomo Corporation of America (SCOA) is the agent of the 
Sumitomo Corporation (SC) and, therefore, it has a sufficient financial 


interest in the subject transaction to entitle it to be importer of record 
for the rail cars and rail car shells. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 








U.S. Customs Service 


General Notice 


DATES AND DRAFT AGENDA OF THE NINTH SESSION OF THE 
HARMONIZED SYSTEM REVIEW SUBCOMMITTEE OF THE 
CUSTOMS COOPERATION COUNCIL 


AGENCIES: U.S. Customs Service, Department of the Treasury, and 
U.S. International Trade Commission. 


ACTION: Publication of the dates and draft agenda for the ninth session 
of the Harmonized System Review Subcommittee of the Customs Coop- 
eration Council. 


SUMMARY: This notice sets forth the dates and draft agenda for the 
next session of the Harmonized System Review Subcommittee of the 
Customs Cooperation Council. 


FOR FURTHER INFORMATION CONTACT: Myles B. Harmon, 
Director, International Nomenclature Staff, U.S. Customs Service 
(202-482-7000) or Eugene A. Rosengarden, Director, Office of Tariff 
Affairs and Trade Agreements, U.S. International Trade Commission 
(202-205-2592). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

The United States is a contracting party to the International Conven- 
tion on the Harmonized Commodity Description and Coding System 
(“Harmonized System Convention”). The Harmonized Commodity De- 
scription and Coding System (“Harmonized System”), an international 
nomenclature system, forms the core of the U.S. tariff, the Harmonized 
Tariff Schedule of the United States (“HTSUS”). The Harmonized Sys- 
tem Convention is under the jurisdiction of the Customs Cooperation 
Council (“CCC”). 

Article 6 of the Harmonized System Convention establishes a Harmo- 
nized System Committee (“HSC”). The HSC is composed of representa- 
tives from each of the contracting parties to the Harmonized System 
Convention. The HSC’s responsibilities include issuing classification 
decisions on the interpretation of the Harmonized System. Those deci- 
sions may take the form of published tariff classification opinions con- 
cerning the classification of an article under the Harmonized System, or 
amendments to the Explanatory Notes to the Harmonized System. The 
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HSC also considers amendments to the legal text of the Harmonized 
System. The HSC meets twice a year in Brussels, Belgium. 

In order to ensure that the Harmonized System continues to reflect 
changes in technology and in patterns of international trade, the Har- 
monized System Review Subcommittee (“RSC”) was created as a sub- 
committee of the HSC. As with the HSC, the RSC meets in Brussels, 
Belgium. The RSC recently completed a sector-by-sector review of the 
Harmonized System. That review resulted in certain legal amendment 
to the text of the Harmonized System. After being approved by the HSC, 
the amendments were adopted by the CCC on July 4, 1993. Under article 
16 tothe Harmonized System Convention, the amendments will become 
effective on January 1, 1996, with the exception of those amendments 
against which a reservation has been entered by a contracting party by 
January 5, 1994. 

The next session of the RSC will be its ninth, and it will be held from 
November 15 to November 26, 1993. At this session, the RSC will con- 
sider consequential amendments to the Explanatory Notes resulting 
from the above-mentioned legal amendments to the text of the Harmo- 
nized System. 

In accordance with section 1210 of the Omnibus Trade and Competi- 
tiveness Act of 1988 (Pub. L. 100-418), the U.S. Department of the 
Treasury, represented by the U.S. Customs Service, the U.S. Depart- 
ment of Commerce, represented by the Bureau of the Census, and the 
U.S. International Trade Commission (“ITC”), jointly represent the 
U.S. government at the CCC. The Customs Service representative 
serves as the head of the delegation at the sessions of the HSC. The ITC 
representative serves as the head of the delegation at the sessions of the 
RSC. 

Set forth below is the draft agenda for the next session of the RSC. 
Copies of available agenda-item documents may be obtained from either 
the Customs service or the ITC. Comments on agenda items may be di- 
rected to the above-listed individuals. 


Dated: October 5, 1993. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Attachment: Attachment A] 
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Attachment A 
38.231 E 


DRAFT AGENDA FOR THE NINTH SESSION OF THE 
HARMONIZED SYSTEM REVIEW SUBCOMMITTEE 


Opening date: Monday, November 15, 1993 (10 a.m.) 
Closing date: Friday, November 26, 1993 


Section I: Chapters 1 to 5 

Section II: Chapters 6 to 9 and 11 to 14 
Section III: Chapter 15 

Section IV: Chapters 16 to 23 

Section VIII: Chapters 41 and 42 
Section IX: Chapters 44 and 46 

Section XI and Chapters 52 and 54 to 56 
Chapters 58 to 59 and 61 to 63 

Section XII: Chapter 64 

Section XVI and Chapter 84 

Chapter 85 

Section XVIII: Chapter 90 and 91 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 7, 10, and 148 


DUTY-FREE TREATMENT OF ARTICLES IMPORTED FROM 
U.S. INSULAR POSSESSIONS; CORRECTION 


RIN 1515-AB14 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking; correction. 


SUMMARY: This document corrects a previously published proposed 
rulemaking document by setting forth certain information which was 
inadvertently omitted from that earlier document. The omitted infor- 
mation concerned the estimated information collection burden as pro- 
vided for under the Paperwork Reduction Act of 1980. 


DATES: Comments on the collection of information referred to in this 
document must be received on or before November 8, 1993. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On July 27, 1993, Customs published a document in the Federal Reg- 
ister (58 FR 40095) setting forth proposed amendments to the Customs 
Regulations regarding duty-free treatment of articles imported from in- 
sular possessions of the United States other than Puerto Rico. Included 
under the Supplementary Information portion of that document was a 
heading entitled “Paperwork Reduction Act” which addressed the re- 
quirements of the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.) regarding the collection of information requirements contained in 
the proposed regulatory texts. However, the specific figures regarding 
the estimated reporting and/or recordkeeping burden on the public 
were inadvertently omitted from the published document. In order to 
correct this omission, the entire and complete “Paperwork Reduction 
Act” portion of the document is set forth below. 


PAPERWORK REDUCTION ACT 


The collection of information requirements contained in this notice of 
proposed rulemaking have been submitted to the Office of Management 
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and Budget for review in accordance with the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3504(h)). Comments on the collection of information 
should be sent to the Office of Management and Budget, Attention: 
Desk Officer for the Department of the Treasury, Office of Information 
and Regulatory Affairs, Washington, D.C. 20503. A copy should also be 
sent to the Regulations Branch, Office of Regulations and Rulings, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 

The collection of information in these proposed regulations is in sec- 
tion 7.3. This information conforms to requirements in General Note 
3(a)(iv), HTSUS, and is used by Customs to determine whether goods 
imported from insular possessions are entitled to duty-free entry under 
that General Note. The likely respondents are business organizations 
including importers, exporters, and manufacturers. 

Estimated total annual reporting and/or recordkeeping burden: 113 
hours. 

The estimated average annual burden per respondent/recordkeeper 
is 11.3 hours. 

Estimated number of respondents and/or recordkeepers: 10. 

Estimated annual frequency of responses: 31. 


Dated: September 30, 1993. 
Harvey B. Fox, 
Director, 


Office of Regulations and Rulings. 
[Published in the Federal Register, October 7, 1993 (58 FR 52246)] 





U.S. Court of Appeals for the 
Federal Circuit 


Sr. Pau. Fire & Marine INSURANCE Co. (SURETY FOR CARREON, INC.), 
PLAINTIFF-APPELLEE Uv. UNITED STATES, DEFENDANT-APPELLANT 


Appeal No. 93-1029 
(Decided October 1, 1993) 


T. Randolph Ferguson, Glad & Ferguson, of San Francisco, California, argued for plain- 
tiff-appellee. With him on the brief wasJohn M. Daley, Law Office of John M. Daley, of San 
Francisco, California, of counsel. 

Barbara M. Epstein, Attorney, Commercial Litigation Branch, Department of Justice, 
of New York, New York, argued for defendantappellant. With her on the brief were Stuart 
M. Gerson, Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, 
Attorney in Charge, International Trade Field Office. Also on the brief was Edward N. 
Maurer, Office of Assistant Chief Counsel, U.S. Customs Service, of counsel. 


Appealed from: U.S. Court of International Trade. 
Judge GOLDBERG. 


Before ARCHER, CLEVENGER and ScHALL, Circuit Judges. 


CLEVENGER, Circuit Judge. 

The United States, on behalf of its Customs Service (Customs), ap- 
peals from the summary judgment of the United States Court of Inter- 
national Trade in favor of St. Paul Fire & Marine Insurance Co. St. Paul 
Fire & Marine Ins. Co. v. United States, 799 F. Supp. 120 (Ct. Int’] Trade 
1992). The judgment appealed holds that 41 entries of merchandise with 
respect to which St. Paul stands as surety must be liquidated duty-free 
as entered by operation of law under 19 U.S.C. § 1504(a) (1988). In so 
holding, the Court of International Trade decided that Customs unlaw- 
fully extended the time period for liquidation of the entries in question. 
Because the court erred in so holding, we reverse and remand. 


I 


Carreon Management Services, Inc. made 41 entries of merchandise 
at El Paso, Texas between July 14, 1981 and August 24, 1982. Carreon 
asserted duty-free treatment for the merchandise under Item 807.00 of 
the Tariff Schedules of the United States, which accords duty-free treat- 
ment to articles assembled abroad from components produced in the 
United States. In order to obtain such duty-free treatment, however, the 
importer must supply Customs with detailed documentation including, 
inter alia, invoices, certificates of origin, foreign assemblers’ declara- 
tions and actual cost data. 
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Section 1504(a) of Title 19 provides that if an entry of merchandise is 
not liquidated by Customs within one year from the date of entry, the 
entry will be “deemed liquidated” at the rate of duty, value, quantity and 
amount of duties asserted by the importer at the time of entry. 19 U.S.C. 
§ 1504(a). Subsection (b) of section 1504, however, provides that the 
one-year period for liquidation may be extended, among other reasons, 
if Customs needs additional information for the proper appraisement or 
classification of the merchandise, provided that Customs gives “notice 
of such extension to the importer, his consignee or agent in such form 
and manner as [Customs] shall prescribe in regulations.” 19 U.S.C. 
§ 1504(b) (1982), amended by 19 U.S.C. § 1504(b) (Supp. IV 1986). 
Subsection (d) of section 1504 expressly limits Customs’ subsection 
(b) authority to extend the one-year period for liquidation set forth in 
subsection (a), by stating that any entry not liquidated within four years 
from entry shall be “deemed liquidated” as specified above. The only ex- 
ception to this absolute four-year time period relates to further exten- 
sions of liquidation times that are compelled either by statute or court 
order, neither of which are present in this case. 19 U.S.C. § 1504(d) 
(1988). 


II 


As to each of the 41 entries at issue, Carreon asserted duty-free treat- 
ment under Item 807.00 and supplied Customs at entry certain of the 


information required to support the treatment asserted, including esti- 
mated costs, invoices and foreign assemblers’ certificates. Carreon did 
not submit the required actual cost data and country of origin certifi- 
cates, and without them Customs could not accept Carreon’s duty-free 
assertions. Rather than liquidate the entries on some other basis, Cus- 
toms withheld liquidation and released the merchandise to Carreon, 
who with its surety St. Paul, executed a bond promising that they would 
be jointly and severally liable for any additional duties subsequently 
found due upon liquidation. 

Customs extended the time for liquidation of the 41 entries two or 
three times because “information [was] needed for the proper appraise- 
ment or classification of the merchandise [which was] not available to 
the appropriate customs officer.” 19 U.S.C. § 1504(b)(1) (1988). No indi- 
vidual extension exceeded one year and the total time of extensions for 
each of the entries did not exceed four years from the date of each entry. 
Although Customs did not retain copies of the extension notices, Cus- 
toms produced a computer printout with codes at trial indicating the is- 
suance of and the reasons for the extensions. For seven of the entries, 
the printout fails to show an extension of the first anniversary of the 
dates of entry, but notes extensions for such entries on their second and 
third anniversaries. For three other entries the printout shows exten- 
sions on the first and where applicable the third anniversaries, but no 
extension on the second anniversary. Customs has no written record or 
oral evidence to prove that discussions occurred between Customs offi- 
cials and Carreon personnel concerning the reasons why Carreon failed 
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to produce the required information. Customs did present evidence, 
however, establishing that it is customary for Customs officials to have 
verbal communications with importers about the submission of cost 
data although such communications might not be reflected in the writ- 
ten records. 

On April 4 and October 10, 1984, Customs issued to Carreon formal 
requests for information on Customs Form 28 seeking the required 
missing documentary information. Carreon did not respond to those re- 
quests and Customs, on January 4, 1985, liquidated the 41 entries. In so 
doing, Customs denied Carreon’s request for duty-free treatment and 
instead assessed additional duties of $273,944.44 based on the full in- 
voice value of the merchandise. On March 3, 1985, Customs issued a de- 
mand for payment of the additional duties to St. Paul. At that time, the 
surety discovered that Carreon had discontinued its business and would 
not pay the duties. 1 On May 8, 1985, St. Paul protested the validity of the 
liquidations. When Customs denied the protest, St. Paul paid the duties 
and brought suit demanding refund of the duties paid. 


Ill 


The Court of International Trade held a trial de novo regarding the 
contested protest denial and rendered a decision on the basis of the re- 
cord created before it. 28 U.S.C. § 2640(a)(1) (1988); H.R. Rep. No. 1235, 
96th Cong., 2d Sess. 59 (1980) (House Report pertaining to Customs 
Courts Act of 1980, Pub. L. No. 96417, 94 Stat. 1727), reprinted in 1980 
U.S.C.C.A.N. 3729, 3770 (trial de novo of Customs protest decisions); S. 
Rep. No. 466, 96th Cong., 1st Sess. 19 (1979) (same). St. Paul argued on 
its summary judgment motion that the second and third extensions 
were unlawful because Customs lacked authority to extend the liquida- 
tion period after the first one-year extension period expired. Conse- 
quently, because no entry was liquidated within one year from the 
expiration of the first one-year extension time, all the entries necessar- 
ily had to be “deemed liquidated” duty-free as entered under section 
1504(a). St. Paul also asserted that the total length of time taken to 
liquidate the entries, ranging from eleven to twenty-nine months, was 
so unreasonable under the circumstances that it invalidated the liquida- 
tions. The United States, on cross-motion for summary judgment, ar- 
gued that since the total time for all extensions for each of the entries did 
not exceed the four-year stat tory time limit, and since Customs, while 
awaiting receipt of information required to support an asserted ap- 
praisement or classification, has the discretion to determine whether to 
issue a particular extension of up to one year, the various extensions is- 
sued are lawful. For these reasons, Customs contended that it correctly 
denied Carreon’s request for duty-free treatment and properly liqui- 


1 Pursuant to 19 C.F.R. § 159.12(b) (1992), St. Paul received a copy of each notice of extension issued to Carreon. St. 
Paul did not, however, monitor the entries by inquiring of its principal about the status of the entries or the likelihood of 
success of Carreon’s assertion for duty-free treatment for the entries. Once on notice of the extensions, St. Paul was ina 
position to protect itself from the monetary risks of its suretyship contract. See St. Paul Fire & Marine Ins. Co. v. Com- 
modity Credit Corp., 646 F.2d 1064, 1072-73 (5th Cir. 1981) (“The law does not favor the indifferent, unseeing surety 
who fails to help himself.” (citing Magee v. Manhattan Life Ins. Co., 92 U.S. 93, 98 (1875))) 
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dated the entries on January 4, 1985. In addition, the parties disputed 
whether proper notices of extensions had been issued by Customs with 
regard to the ten entries which lack documentary evidence of sequential 
anniversary date extensions. Absent proper notice, an extension lacks 
authority under section 1504(b) and the applicable regulations. 


IV 


The Court of International Trade framed the questions before it on 
the cross-motions for summary judgment as whether it was reasonable 
for Customs to have issued the extensions of liquidation. The court 
noted that although it 


should ordinarily “defer to Customs’ determination that it needs 
additional information to liquidate an entry and therefore requires 
an extension of the statutory period,” * * * [t]he extension period 
granted must be “for a reasonable period of time relative to 
the situation,” and it cannot be “so great as to constitute an 
abuse of discretion.” 


St. Paul Fire & Marine, 799 F. Supp. at 124 (quoting Detroit Zoological 
Soc’y v. United States, 630 F. Supp. 1350, 1357 (Ct. Int’! Trade 1986)) 
(emphasis in original). The court reasoned therefore that the number of 
one-year extensions granted by support its asserted claim to Customs, 
i.e., the total extension period, also must be reasonable in light of the cir- 
cumstances. Id. 

Because Customs’ first one-year extensions of liquidation were each 
made to enable Carreon to supply required information to duty-free 
treatment, the court held each of the first one-year extensions reason- 
able. That holding is unchallenged in this appeal. The reasonableness of 
the remaining extensions, according to the court, must be assessed “in 
the light of the circumstances.” Jd. Those circumstances particularly in- 
cluded the regulations pursuant to which Customs sought the addi- 
tional required information from Carreon. 

The court determined that “under the circumstances presented,” 
Carreon and Customs “agreed” that the requisite cost data would be 
forthcoming at the six-month intervals provided in the regulations. 
When Carreon failed to submit the cost information within the intervals 
specified in the regulations, the court decided that Customs had “no 
cause to believe that Carreon would submit the required cost data.” Id. 
at 126. Thus, Customs no longer could contend that it had insufficient 
information to classify the merchandise properly. Consequently, the 
court held the extensions granted after Carreon’s breach of its six- 
month submission agreement to be unreasonable, and an abuse of dis- 
cretion, because Customs failed to demonstrate the reasonableness of 
the second and third extensions. Since none of the entries was liqui- 
dated within one year of entry, all were “deemed liquidated” duty-free 
as Carreon asserted at entry.2 St. Paul’s victory was thus achieved be- 


2 The court did not reach St. Paul’s contention that the ten entries lacking documentary evidence of sequential exten- 
sions must be liquidated as entered. 
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cause Customs was found unable to demonstrate the reasonableness of 
the second or third extensions. 


V 


On appeal, the United States contends that Customs has the discre- 
tion to collect the duties in the manner it deems appropriate, citing 
19 U.S.C. § 3 (1988), which provides that “[t]he Secretary of the Treas- 
ury shall direct the superintendence of the collection of the duties on im- 
ports as he shall judge best.” Further, the United States points us to our 
apt precedent, National Corn Growers Ass’n v. Baker, 840 F.2d 1547, 
1554 (Fed. Cir. 1988), which expressly recognizes that 19 U.S.C. § 3 “ob- 
viously” provides Customs with discretionary authority to determine 
for each particular entry the appropriate procedures for proper assess- 
ment and collection of duties. The government, noting authority, argues 
that the law presumes that Customs officials properly perform their du- 
ties. Also, the official acts of Customs personnel in this case are pre- 
sumed correct and the burden of proving otherwise rests upon Carreon. 
28 U.S.C. § 2639(a)(1) (1988). Finally, the United States argues that 
Customs’ discretion to grant one-year extensions of time for liquidation 
is only limited by the four-year time bar established in section 1504(d) 
and by the notice and reason requirements of section 1504(b). 

St. Paul relies upon the court’s reasoning to argue that the second and 
third extensions were unlawful. With admirable candor, St. Paul dem- 
onstrates that all of the first extensions for each of the 41 entries were 
made after Carreon had defaulted on its obligation under 19 C.F.R. 
§ 10.21 (1993) to provide updated cost data. Further, many of the first 
extensions were made after Carreon defaulted on its similar obligation 
to provide actual cost data. These obligations of Carreon under the regu- 
lations formed the predicate for the court’s finding that Carreon and 
Customs “agreed” to a process by which Carreon would timely submit 
the required cost data. St. Paul thus acknowledges that the reasoning 
employed by the court to invalidate the second and third extensions 
seems equally applicable to the first extensions. St. Paul, however, ex- 
plains the apparent flaw in the court’s reasoning by stating the court’s 
failure to invalidate the first extension demonstrates its recognition 
that Customs has a measure of discretion, notwithstanding agreements 
arising from failure to satisfy regulations, with which to authorize sec- 
tion 1504(b) extensions. 


VI 


We review the summary judgment in this case “for correctness as a 
matter of law, deciding de novo the proper interpretation of the govern- 
ing statute and regulations as well as whether genuine issues of mate- 
rial fact exist.” Guess? Inc. v. United States, 944 F.2d 855, 857 (Fed. Cir. 
1991). The question before us is whether the Court of International 
Trade erred in determining that the second and third extensions of 
liquidation granted by Customs on the 41 entries were unlawful. 
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In order to answer this question, section 1504 must be seen in its 
proper perspective. Before the enactment of section 1504, no provision 
limited the amount of time that Customs could expend before liquidat- 
ing an entry. Thus, before 1978, “Customs could delay liquidation as 
long as it pleased, with or without giving notice.” International Cargo & 
Surety Ins. Co. v. United States, 779 F. Supp. 174, 177 (Ct. Int’] Trade 
1991). Section 1504 consequently serves to “increase certainty in the 
customs process for importers, surety companies, and other third par- 
ties with a potential liability relating to a customs transaction.” S. Rep. 
No. 778, 95th Cong., 2d Sess. 32 (1978), reprinted in 1978 U.S.C.C.A.N. 
2211, 2243. 

Such certainty is provided by the statutory rules that govern the times 
and reasons Customs may employ to extend the one-year period avail- 
able for liquidation under section 1504(a). The time period may be ex- 
tended up to four years from the date specified in subsection (a), 
provided that Customs notifies the importer of the extension and articu- 
lates one of three statutory reasons for the extension. 19 U.S.C. 
§ 1504(b), (c). In addition, Congress directed the Treasury Secretary to 
enact regulations further prescribing the form and manner of an exten- 
sion. These regulations provide that an individual extension may not ex- 
ceed one year; that no entry may receive more than three one-year 
extensions beyond the one-year initially provided for liquidation in sec- 
tion 1504(a); and that extensions granted under section 1504(b), be- 
cause Customs needs additional information, must be preceded by 
notice to the importer and the surety of the extension issued before ter- 
mination of any previous extension period. 19 C.F.R. § 159.12 (a)(1), (b), 
(d) and (e) (1993). Further, the regulations specify, with respect to ac- 
tual cost data, that the importer “shall ordinarily be required to furnish 
updated cost * * * data at least every six months,” but that time limit 
“may be extended * * * if such extension is appropriate for the type of 
merchandise involved, * ** or because of other relevant circum- 
stances.” 19 C.F.R. § 10.21. 

This extensive statutory and regulatory design tempts us to agree 
with Customs’ contention that there is no limitation whatsoever on its 
use of the four-year liquidation period, provided that it extends the in- 
itial one-year, and each subsequent, period for a statutory reason and 
gives the requisite notice of extension. As we interpret the statute at is- 
sue in this appeal, however, we cannot lose sight of the proposition that 
the Secretary exercises discretion in determining how best to collect 
import duties. 19 U.S.C. § 3. Although we agree that courts should ordi- 
narily defer to a Customs’ determination that it needs additional infor- 
mation in order to liquidate an entry, we cannot uphold a decision to 
extend the liquidation period if it can be shown that the importer, or 
some other entity, eliminated all reasonable bases for making that deci- 
sion. Extending a period of liquidation with actual knowledge that no 
basis exists for so doing would be an abuse of Customs’ discretion. See 
Detroit Zoo, 630 F. Supp. at 1357; see also Heraeus-Amersil, Inc. v. 
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United States, 795 F.2d 1575, 1580 & n.7 (Fed. Cir. 1986) (Secretary’s 
action on a request to find an established and uniform Customs practice 
reviewed for abuse of discretion) (citing Rank Precision Indus. Inc. v. 
United States, 660 F.2d 476, 480 (CCPA 1981), cert. denied, 479 U.S. 
1064 (1987)). We thus conclude that Customs may, for statutory pur- 
poses and with the requisite notice, employ up to four years to effect 
liquidation so long as the extensions it grants are not abusive of its dis- 
cretionary authority. Such an abuse of discretionary authority may 
arise only when an extension is granted even following elimination of all 
possible grounds for such an extension. There is, in sum, a narrow limi- 
tation on Customs’ discretion to extend the period of liquidation. 

In determining whether Customs’ decisions to extend the periods of 
liquidation for Carreon’s imports were sufficiently unreasonable to con- 
stitute an abuse of discretion, we must accept the fact that Congress has 
directed the Court of International Trade to presume that Customs’ 
decisions are correct and that it is St. Paul’s burden to prove otherwise. 
28 U.S.C. § 2639(a)(1) (1988). In other words, Customs’ decisions to ex- 
tend are entitled to a presumption of legality unless St. Paul can prove 
that these decisions were unreasonable. 28 U.S.C. § 2639(a)(1): see Jar- 
vis Clark Co. v. United States, 733 F.2d 873, 878 (Fed. Cir. 1984). Before 
reaching the question of whether St. Paul, on the record before us, met 
this burden of proof, we first must consider and decide what quantum of 
evidence is required in order for St. Paul to meet that burden on the 
question of reasonableness. 

The quantum issue in this appeal is a matter of first impression. In 
civil actions there are two generally recognized burdens of persuasion 
(or quanta of proof): the “clear and convincing” standard and the “pre- 
ponderance of the evidence” standard. Section 2639 of Title 28 ad- 
dresses burdens of proof in certain civil actions before the Court of 
International Trade. Subsection 2639(a)(1) is silent on the quantum of 
evidence needed to prove a post-importation Customs decision incor- 
rect. By contrast, with respect to challenges to Customs’ rulings 
mounted before importation, section 2639(b) requires an importer to 
prove his case by clear and convincing evidence. 28 U.S.C. §§ 1581(h), 
2639(b) (1988). Because pre-importation challenges to Customs’ rul- 
ings in essence seek injunctive relief, Congress noted that “the party 
bringing the civil action must demonstrate by clear and convincing evi- 
dence that he would suffer irreparable harm if forced to obtain judicial 
review [following importation of the merchandise].” H.R. Rep. No. 
1235, 96th Cong., 2d Sess. 58 (1980), reprinted in 1980 U.S.C.C.A.N. 
3729, 3770. The statute and the legislative history thus indicate that 
Congress set a demonstrably greater burden on the making of pre-im- 
portation challenges to Customs’ rulings than it did on post-importation 
challenges of Customs’ rulings. Given that Congress explicitly imposed 
a high burden of persuasion on the importer when mounting a preim- 
portation challenge to a Customs ruling, and given that subsection 
(b) which contains the “clear and convincing” standard follows subsec- 
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tion (a) in the statute, we find no reason in the statute or its legislative 
history to import the clear and convincing standard from subsection 
2639(b) to subsection 2639(a). 

The “preponderance of the evidence” formulation is the general bur- 
den assigned in civil cases for factual matters. Vaughn C. Ball et al., 
McCormick’s Handbook of the Law of Evidence § 339 (Edward W. Cleary 
ed., 2d ed. 1972). We have approved the use of the “preponderance of the 
evidence” standard in a challenge to a Customs classification. See 
Nissho Iwai Am. Corp. v. United States, 842 F.2d 320, 321 (Fed. Cir. 
1988) (affirming Court of International Trade’s judgment that plaintiff 
failed to prove insignia only incidentally decorative by a preponderance 
of the credible evidence). This court has also found “preponderance of 
the evidence” to be the appropriate burden of persuasion in determining 
the bona fides of a buying commission when reviewing the imposition of 
an antidumping duty order by the Department of Commerce. LMI-La 
Metalli Industriale, S.p.A. v. United States, 912 F.2d 455, 459 (Fed. 
Cir. 1990). In light of the standard articulated in these trade cases and in 
the absence of direction from Congress on this issue, we conclude that 
the higher “clear and convincing” burden of persuasion is inappropriate 
for postimportation challenge of Customs’ rulings and that section 
2639(a)(1) requires St. Paul to overcome the presumption of correct- 
ness accorded Customs’ decisions to extend by preponderance of the 
evidence. 

We have defined preponderance of the evidence in civil actions to 
mean “the greater weight of evidence, evidence which is more convinc- 
ing than the evidence which is offered in opposition to it.” Hale v. De- 
partment of Transp., Fed. Aviation Admin., 772 F.2d 882, 885 (Fed. Cir. 
1985). Before the Court of International Trade, St. Paul argued that 
Customs’ decisions to extend were unreasonable because Customs 
should have known that Carreon would not submit the required cost 
data. To support its contention, St. Paul argued that there was no writ- 
ten evidence of any contact between the Customs official charged with 
liquidating Carreon’s imports following Carreon’s submissions at the 
time of importation. Customs countered by providing evidence that it is 
customary practice for import specialists to communicate verbally 
about the submission of cost data with the importer, and that such com- 
munications might not be reflected in the written records. Moreover, as 
Customs argued, the government is entitled to rely on a presumption of 
regularity, to wit, it may be presumed that the import specialist as- 
signed to Carreon’s entries properly performed her duties by communi- 
cating verbally with Carreon before extending the liquidation periods. 
See, e.g., Immiaration & Naturalization Serv. v. Miranda, 459 U.S. 14, 
18 (1982) (citing Citizens to Preserve Overton Park, Inc. v. Volpe, 
401 U.S. 402, 415 (1971)); United States v. Roses Inc., 706 F.2d 1563, 
1566 (Fed. Cir. 1983). In this particular case, neither party could pre- 
sent testimony of the import specialist assigned to Carreon at the time 
the extensions were granted because she had retired and then died, and 
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St. Paul proffered no evidence that Carreon had no communications 
with the import specialist about submitting cost data. 

In order for St. Paul to prevail in this case, it would have had to prove 
that Carreon, or someone else, notified Customs that the required cost 
data would not be submitted. In the absence of such proof, we hold that 
the court erred as a matter of law in concluding that St. Paul had met its 
burden of proof. By focusing its attention on a constructive “agreement” 
to provide information between Carreon and Customs, the court treated 
a question of fact as a matter of law making it possible to resolve the case 
on St. Paul’s motion for summary judgment. In the process, the court, in 
effect, relieved St. Paul of its burden of persuasion. Because St. Paul 
failed to prove that Carreon would refuse to provide additional informa- 
tion, the court could not hold that Customs’ decisions to extend the 
liquidation periods were unreasonable. Therefore, the court erred in 
holding that Customs abused its discretion by so doing. 

Congress has given Customs authority to employ up to four years to 
liquidate entries when properly noticed extensions are granted for 
statutory reasons. When seeking information needed for the proper ap- 
praisement or classification of the merchandise, Customs has no duty to 
inquire whether the required information will be forthcoming, and Cus- 
toms may employ the full four-year period unless it has actual knowl- 
edge that the required information will not be submitted. Only if 
Customs has such knowledge, clearly not the case here, can it abuse its 


discretion by granting further extensions. 


Vil 


Before the Court of International Trade, St. Paul argued in the alter- 
native that certain entries were liquidated by operation of law at the 
duty-free rate because Customs failed to issue first extensions for seven 
entries and second extensions for three entries. After holding that Cus- 
toms had abused its discretion in granting all the second and third ex- 
tensions the court did not address this alternative argument. We 
therefore remand the case to the Court of International Trade to deter- 
mine whether Customs issued these disputed extensions. 


REVERSED AND REMANDED 
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MEMORANDUM OPINION AND ORDER 


DiCar.o, Chief Judge: Plaintiffs in this consolidated action, Hussey 
Copper. Ltd., The Miller Company, Outokumpu American Brass, Re- 
vere Copper Products, Inc., International Association of Machinists and 
Aerospace Workers, International Union, Allied Industrial Workers of 
America (AFL-CIO), Mechanics Educational Society of America (Local 
56) and United Steel Workers of America (AFL-CIO/CLC) (collectively 
“Hussey”), Wieland Werke AG, Langenberg Kupfer und Messingwerke 
GmbH, Metallwerke Schwarzwald GmbH, Wieland-America, Inc. and 
Wieland Metals (collectively “Wieland” or “the Wieland Group”), move 
for judgment on the agency record pursuant to Rule 56.1 of the Rules of 
this Court, challenging the final results of the antidumping duty admin- 
istrative review by the International Trade Administration (ITA) of the 
Department of Commerce (Commerce) in Brass Sheet and Strip From 
the Federal Republic of Germany, 56 Fed. Reg. 60,087 (Dep’t Comm. 
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1991) (Final Results), as amended, 57 Fed. Reg. 276 (Dep’t Comm. 1992) 
(Amendment to Final Results). The court has jurisdiction pursuant to 
19 U.S.C. § 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

Hussey challenges Commerce’s determination with respect to (1) the 
grouping of alloys in comparing “such and similar” merchandise, (2) the 
use of the London Metal Exchange prices in making the difference-in- 
merchandise adjustment, (3) consignment credit expenses in the home 
market, (4) inventory costs associated with Wieland’s reserve stocks 
in the United States, (5) deduction of home market commissions, and 
(6) computer errors in computing inland freight insurance charges. 
Wieland challenges Commerce’s determination with respect to (1) the 
denial of special adjustment for metal price fluctuations, (2) the use 
of best information available with respect to the “split-priced” sales, 
(3) adjustments for metal discount and early payment discount, (4) the 
use of best information available in imputing credit expenses for the 
U.S. and home market sales, (5) adjustments for certain physical differ- 
ences in merchandise, (6) adjustment for differences in quantity sold, 
and (7) the resort to best information available with respect to merchan- 
dise further processed in the United States. 


BACKGROUND 


Commerce issued the antidumping duty order on brass sheet and 
strip from the Federal Republic of Germany on March 6, 1987, establish- 


ing the dumping margins for Wieland at 5.31%. 52 Fed. Reg. 6,997 
(Dep’t Comm. 1987). Pursuant to 19 U.S.C. § 1675 (1988), Commerce 
conducted the first administrative review covering the period from 
August 22, 1986 through February 29, 1988. The preliminary results of 
the first administrative review were published on July 10, 1990, estab- 
lishing the margins for Wieland at 7.94%. Brass Sheet and Strip From 
West Germany, 55 Fed. Reg. 28,264 (Dep’t Comm. 1990). The final re- 
sults were published on November 27, 1991, changing the margins from 
7.94% to 19.59%. Final Results, 56 Fed. Reg. 60,087. The margins were 
subsequently amended to 23.49%, based on corrections of certain cleri- 
cal errors. Amendment to Final Results, 57 Fed. Reg. 276. 


DISCUSSION 


This court must uphold Commerce’s final determination in an admin- 
istrative review unless that determination is “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence has been de- 
fined as “such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” Universal Camera Corp. v. NLRB, 
340 U.S. 474, 477 (1951) (quoting Consolidated Edison Co. v. NLRB, 
305 U.S. 197, 229 (1938)). It “is something less than the weight of the 
evidence, and the possibility of drawing two inconsistent conclusions 
from the evidence does not prevent an administrative agency’s finding 
from being supported by substantial evidence.” Consolo v. Federal 
Maritime Comm’n, 383 U.S. 607, 620 (1966) (citations omitted). 





U.S. COURT OF INTERNATIONAL TRADE 


A. HussgEy’s CHALLENGES 
1. “Such or Similar” Merchandise: 

To determine whether imported merchandise is sold at less than fair 
value (LTFV) and to calculate the dumping margin, Commerce must 
compare the United States price of the imported merchandise with its 
foreign market value (FMV), which is defined as the price at which 
“such or similar merchandise” is sold in the home market or a third 
country. 19 U.S.C. § 1677b(a)(1) (1988). The definition of “such or 
similar merchandise” is set forth in 19 U.S.C. § 1677(16) (1988), which 
provides: 


Theterm “such or similar merchandise” means merchandise in the 
first of the following categories * * * : 

(A) The merchandise which is the subject of an investigation and 
other merchandise which is identical in physical characteristics 
with, and was produced in the same country by the same person as, 
that merchandise. 

(B) Merchandise — 

(i) produced in the same country and by the same person as the 
merchandise which is the subject of the investigation, 

(ii) like that merchandise in component material or materials 
and in the purposes for which used, and 

(iii) approximately equal in commercial value to that mer- 
chandise. 

(C) Merchandise — 

(i) produced in the same country and by the same person and of 
the same general class or kind as the merchandise which is the sub- 
ject of the investigation, 

(ii) like that merchandise in the purposes for which used, and 

(iii) which the administering authority determines may reason- 
ably be compared with that merchandise. 

In accordance with this statutory mandate, absent identical merchan- 
dise, Commerce must “choose the most similar merchandise” for com- 
parison. Timken Co. v. United States, 10 CIT 86, 96, 630 F. Supp. 1327, 
1337 (1986); see also Smith-Corona Group Consumer Prod. Div., SCM 
Corp. v. United States, 1 Fed. Cir. (T) 130, 140, 713 F.2d 1568, 1578 
(1983), cert. denied, 465 U.S. 1022 (1984) (stating one of the goals of the 
statute is to guarantee Commerce makes the fair value comparison on a 
fair basis— comparing apples with apples). When similar merchandise is 
used for comparison, in order to ensure the “apples-to-apples” compari- 
son and arrive at the most accurate dumping margins possible, Com- 
merce makes adjustments to offset the price differential due to 
differences in the physical characteristics of the merchandise. See 
19 C.F.R. § 353.57 (1993). 

In this case, no identical merchandise is sold in the home market or a 
third country. Commerce established separate categories of most simi- 
lar merchandise based on five primary characteristics of the merchan- 
dise: (1) form of material (sheet or strip), (2) coating (tinned or 
non-tinned), (3) grade (alloy composition), (4) gauge, and (5) width. 
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Final Results, 56 Fed. Reg. at 60,088 (Comment 1). At issue is the third 
category, alloy composition. 

The merchandise brass is an alloy that comprises two metals, copper 
and zinc, with copper being the larger and more expensive input. To 
match the merchandise on the basis of alloy composition, Commerce di- 
vided the merchandise sold in each market into two groups according to 
whether it contains more or less than 75% copper. After grouping, Com- 
merce made adjustments for differences in alloys within each group. 
Specifically, based on the London Metal Exchange (LME) settlement 
prices, Commerce assigned a price per pound of copper and zinc for each 
grade within each group, and derived a weighted-average group price as 
the basis for comparison. 

Hussey contends that the grouping method is inconsistent with the 
statutory mandate to match the most similar merchandise for compari- 
son because it resulted in comparing less similar products. For example, 
a product in the U.S. market with copper content of 71% would be com- 
pared with a home market product of 60% copper rather than 75% cop- 
per, despite the fact that the latter is more similar in copper content to 
the product sold in the U.S. market. According to Hussey, Commerce 
should have made exact alloy matching in this case as it did in all other 
investigations involving similar brass products, and there was no par- 
ticular reason why Commerce could not make exact alloy matches in 
this case. 

Commerce counters that exact alloy matching is not required by the 
statute, because the most similar merchandise in this case is not deter- 
mined by alloy composition alone, but by five primary characteristics. 
According to Commerce, the 75% line merely served as a convenient 
cutoff for the grouping, the differences among alloys were properly 
accounted for by the adjustment. Therefore, Commerce argues that 
its decision to use the grouping method was a reasonable exercise of 
discretion. 

As long as it follows 19 U.S.C. § 1677(16), Commerce has the author- 
ity to determine what constitutes most similar merchandise and what 
methodology to use in making such a determination. See Timken, 
10 CIT at 98, 630 F. Supp. at 1338. “The Court grants substantial defer- 
ence to Commerce in both its interpretation of its statutory mandate 
and the methods it employs in administering the antidumping law.” 
Serampore Indus. Put. Ltd. v. U.S. Dept. of Commerce, 11 CIT 866, 873, 
675 F. Supp. 1354, 1360 (1987) (citing Consumer Prod. Div., SCM Corp. 
v. Silver Reed America, Inc., 3 Fed. Cir. (T) 83, 90, 753 F.2d 1033, 
1039-40 (1985)). 

The record indicates that each of Wieland’s sales was a made-to-order 
product and the product characteristics varied along “a virtually infi- 
nite continuum” of gauges, widths and some other special characteris- 
tics. Pub. R. Roll 1, Frame 335 (Questionnaire Response, App. A—-4(b), 
June 20, 1988). Since the most similar merchandise in this case cannot 
be determined by alloy composition alone, making exact alloy matches 
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does not necessarily lead to the comparison of most similar merchan- 
dise. That being the case, the court will not hold Commerce’s use of a 
different method to match alloys as inconsistent with the statutory 
mandate. 

Nothing in the record seems to suggest that the particular method 
used in this case is unreasonable. The record supports Commerce’s 
claim that after the alloy grouping it made adjustments to account for 
the differences among alloys within each group. See Conf. R. Roll 5, 
Frame 260 (Mem. from Analyst to File, Method of Calculating Alloys 
Composition Adjustment, Dec. 16, 1991); id. Frames 267-74 (Analysts 
Notes & Worksheets, Jan. 16, 1992). As long as the adjustment has prop- 
erly accounted for the cost differences attributable to the differences in 
alloy composition, Commerce is able to make the “apples-to-apples” 
comparison on the basis of alloy between the products sold in the U.S. 
market and the home market. 

Hussey further claims that Commerce’s grouping of alloys is inconsis- 
tent with its long-standing practice of using exact alloy matches in brass 
cases and that Commerce has failed to provide an explanation for its de- 
parture in this proceeding. Commerce, on the other hand, contends that 
it is irrelevant what Commerce did in other brass cases because other 
brass cases are separate proceedings, with separate records and infor- 
mation not before Commerce in this review. 

It is “a general rule that an agency must either conform itself to its 
prior decisions or explain the reasons for its departure * * *. This rule is 
not designed to restrict an agency’s consideration of the facts from one 
case to the next, but rather it is to insure consistency in an agency’s 
administration of a statute.” Citrosuco Paulista, S.A. v. United States, 
12 CIT 1196, 1209, 704 F. Supp. 1075, 1088 (1988) (citations omitted). 
Although Commerce is traditionally granted broad discretion in its se- 
lection of methodology to implement the statute, Commerce may not 
abuse its discretion and its choice of methodology may not be arbitrary. 
See NTN Bearing Corp. of America v. United States, 14 CIT 623, 634, 
747 F. Supp. 726, 736 (1990) (affirming Commerce’s choice of meth- 
odology for such and similar merchandise determination based on the 
finding that the methodology was not “mutely and arbitrarily” adopted 
and that Commerce “provided clear, reasonable explanations” for its 
choice). 

The record shows that Commerce has not explained why it decided in 
this case not to follow its traditional methodology of exact alloy match- 
ing. There may be particular facts or arguments presented in this case 
that support Commerce’s departure from its normal practice. However, 
“[w]hatever the ground for the departure from prior norms, * * * it must 
be clearly set forth so that the reviewing court may understand the basis 
of the agency’s action and so may judge the consistency of that action 
with the agency’s mandate.” Atchison, Topeka & Santa Fe Ry. Co. v. 
Wichita Bd. of Trade, 412 U.S. 800, 808 (1973). As Commerce has failed 
to adequately articulate the reasons for its departure from its normal 
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practice, the court remands this issue to Commerce to explain why it did 
not follow its traditional methodology in this case. 


2. Use of London Metal Exchange Prices: 


Hussey also claims that Commerce improperly supplied the London 
Metal Exchange data to make the adjustment for differences in alloy 
composition. According to Hussey, because Wieland failed to provide the 
alloy cost information as Commerce requested, Commerce should have 
resorted to best information available (BIA) for those U.S. sales with no 
home market matches based on exact alloy composition. Hussey con- 
tends that since the LME data were not adverse, Commerce’s use of the 
LME data rewarded Wieland for its non-compliance. 

The record shows that in its original questionnaire, Commerce asked 
Wieland to “[i]ndicate the cost difference attributable to each physical 
difference” between the product sold in the U.S. and the most similar 
product sold in the home market selected for comparison. Pub. R. Roll 1, 
Frame 55 (Questionnaire, at B-4, April 21, 1988). Wieland did not pro- 
vide the information on cost differences attributable to alloy, gauge and 
width. With respect to alloy, Wieland responded by reporting that it fol- 
lowed the traditional distinction and grouped the alloys according to 
whether they have above or below 75% copper content. Pub. R. Roll 1, 
Frame 332 (Questionnaire Response, App. A—4(a)). Commerce adopted 
Wieland’s grouping method for alloy and used the LME prices in calcu- 
lating the adjustment for cost differences attributable to alloy. See Pub. 
R. Roll 1, Frame 1821 (Mem. from Analyst to File, Nov. 15, 1991). 

The question is whether Commerce has discretion to supply the miss- 
ing alloy cost information with the LME data instead of resorting to ad- 
verse data as BIA. When a party fails to provide requested information 
in the form required, the statute mandates that Commerce use the best 
information otherwise available. See 19 U.S.C. § 1677e(c) (1988). Com- 
merce, however, has broad discretion in determining what constitutes 
the best information available in a given situation. The information 
Commerce may use as best information “includes all information that is 
accessible or may be obtained, whatever its source.” N.A.R., S.p.A. v. 
United States, 14 CIT 409, 416, 741 F. Supp. 936, 942 (1990) (citations 
omitted). Here, Commerce’s decision to use the LME data reflects its de- 
termination that the LME prices were the best information to use in this 
particular situation. Given that Commerce adopted, rather than re- 
jected, Wieland’s grouping of alloys as the basis for comparing the most 
similar merchandise, and that the need for making the adjustment for 
differences in alloy composition was created by the use of the grouping 
method (the adjustment would not be necessary if exact alloy matching 
had been used), the court finds that Commerce was reasonable in not 
resorting to adverse data as BIA. 


3. Credit Expenses on Consignment Inventory: 


Certain of Wieland’s home market sales were consignment sales, for 
which Wieland kept inventory at the customer location. In computing 
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the FMV, Commerce deducted Wieland’s imputed financing expenses 
associated with maintaining the consignment inventory. Hussey chal- 
lenges the deduction on two grounds: (a) the long-term interest rate 
applied by Commerce to calculate the consignment credit cost is unsup- 
ported by evidence in the record; and (b) the deduction double counts 
Wieland’s imputed credit expenses. 

(a) Long-term interest rate 

Wieland reported its credit cost on consignment inventory by estab- 
lishing the average inventory level for each customer during the review 
period, then multiplying the average inventory level by an average price 
to arrive at the amounts financed on behalf of each customer. Pub. R. 
Roll 1, Frame 481 (Questionnaire Response, App. B—5(g)). In calculating 
the credit expenses, Wieland used the company’s long-term borrowing 
rate, which is higher than the short-term borrowing rate. See Final Re- 
sults, 56 Fed. Reg. at 60,090 (Comment 9). Commerce explained that it 
accepted Wieland’s claim for the reasons outlined in a confidential 
memorandum to the file dated November 8, 1991.1 Id. 

The court has found no information in the record indicating the aver- 
age length of time for warehousing the consignment inventory. Wieland 
has not provided [ ]on the consignment sales. [ 

] As the court has not found [ ]in the record, [ 

J are unknown to the court. Absent evidence in the record, the court 
is unable to determine whether Commerce properly applied the long- 
term borrowing rate to the credit expense on consignment inventory. 

(b) “Double counting” 

Hussey also contends that Commerce double counted the credit ex- 
pense on consignment sales because it already deducted imputed nor- 
mal credit expense for Wieland’s home market sales. Commerce applied 
the short-term interest rate in calculating the imputed normal credit 
expenses. 

Asa threshold matter, Wieland alleges that Hussey failed to raise the 
issue of double counting during the administrative proceedings and is 
therefore barred from raising it in the judicial review under the princi- 
ple of exhaustion of administrative remedies. The record shows, how- 
ever, that Hussey challenged the appropriateness of the consignment 
credit claim by contesting various aspects of the deduction calculation 
during the administrative proceedings. See, e.g., Pub. R. Roll 1, Frame 
919-20 (Letter from Counsel for Hussey dated Sept. 8, 1988, at 16-17). 
Therefore, the court finds it is appropriate to address the issue. 

Commerce indicated that the consignment credit expenses are [ 

]. Conf. R. Roll 4, Frame 2379 (Mem. from Analyst to File, Nov. 8, 
1991). The imputed credit expense, on the other hand, represents the 
financing expense for the period from the time of billing to the time of 
payment. See Pub. R. Roll 1, Frame 478 (Questionnaire Response, App. 
B-5(a)). Presumably, the period [ ], for which the 


1 the memorandum states: “| )” Conf. R. Roll 4, Frame 2379 (Mem. from Analyst to File, 
Nov. 8, 1991). 
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consignment credit is extended, covers the period from billing to pay- 
ment. If this is correct, Commerce has double counted the credit expense 
on these consignment sales. 

In sum, the court finds that (a) Commerce’s use of the long-term in- 
terest rate in calculating the consignment credit expense is unsup- 
ported by the record evidence, and (b) Commerce may have double 
counted the credit expenses for consignment sales to the extent that the 
period covered by the consignment credit is inclusive of the period cov- 
ered by the imputed short-term credit. Accordingly, the court remands 
the issue to Commerce to (a) point out any record evidence that supports 
its use of long-term interest rate in calculating the consignment credit 
expense and if failing to do so, supplement the record with evidence 
justifying the use of long-term interest rate or, in the alternative, 
redetermine the interest rate for the consignment credit expense; and 
(b) redetermine, if necessary, the credit expense on consignment inven- 
tory so as to avoid any double counting. 


4. Inventory Expenses in the U.S. Market: 


Wieland maintains pre-sale inventory (“buffer stocks”) in the United 
States for certain customers, and the inventory expenses incurred in- 
clude the warehousing charges plus financing expenses. Pub. R. Roll 1, 
Frame 511 (Questionnaire Response, App. C-4(g)). Hussey asserts that 
Commerce improperly treated Wieland’s inventory expenses in the U.S. 
market as indirect selling expenses not deductible from the U.S. price. 

In comparing the U.S. price and the FMV/Commerce is authorized to 
make allowances for differences in circumstances of sale which “bear a 
direct relationship to the sales compared.” 19 C.F.R. § 353.56(a)(1) 
(1993). According to Commerce, direct selling expenses are those but for 
which a sale could not have occurred; indirect selling expenses are those 
that are not incurred because of a particular sale, but in order to advance 
sales in general. See 19 C.F.R. § 353.56(a)(2) (1993). Pre-sale inventory 
costs are generally considered indirect selling expenses because they are 
not directly related to particular sales. See LMI-La Metalli Industriale, 
S.p.A. v. United States, 8 Fed. Cir. (T) 157, 159, 912 F.2d 455, 457 (1990) 
(affirming Commerce’s determination that LMI’s inventory costs were 
not allowable for adjustment because they were incurred before sale and 
thus were deemed not directly related to domestic sales). 

Hussey argues, however, that insofar as the U.S. inventory is main- 
tained with certain particular customers in mind, it is not different from 
the consignment inventory in the home market. As Commerce has al- 
lowed the deduction of the home market consignment inventory costs 
from the FMV, it should also deduct the U.S. inventory costs from the 
US. price. 

Commerce explains that it recognizes the home market consignment 
inventory costs as post-sale, direct expenses because these expenses are 
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directly related to individual sales to a specific customer. In contrast, 
Commerce states, 


pre-sale credit expenses for buffer stock arrangements on the U.S. 
sales are not related to specific sales or specific customers. In buffer 
stock arrangements, a potential customer is not obligated to pur- 
chase the products and the Wieland Group can withdraw merchan- 
dise from buffer stocks and ship it to any customer. Credit expenses 
associated with buffer stock arrangements are, therefore, indirect 
pre-sale warehousing expenses. 


Final Results, 56 Fed. Reg. at 60,090 (Comment 10). 

The record supports Commerce’s explanation. The record indicates 
that although the buffer stocks “are maintained with certain customers 
in mind, Wieland is not [ ] material placed into those 
warehouses to those customers and it [ ] over the 
material” and that “[i]Jn some cases, Wieland withdraws the material for 
shipment to customers other than the ones who generally purchase ma- 
terial out of those warehouses.” Conf. R. Roll 4, Frame 1880 (Supp. 
Questionnaire Response, Q. 69, Mar. 13, 1989). Hence, the court finds 
that Commerce’s characterization of the U.S. inventory costs as indirect 
selling expenses is supported by substantial evidence in the record and 
is in accordance with law. 


5. Deduction of Home Market Commissions: 

Hussey charges that Commerce improperly deducted home market 
commissions from the FMV. Commerce asserts that it correctly de- 
ducted home market commissions from the FMV in comparisons with 
exporter’s sales price. See 19 C.F.R. § 353.56(b)(2) (1993). Commerce 
admits, however, that for purchase price sales, it incorrectly calculated 
the deduction of home market commissions by failing to subtract from 
the deduction indirect selling expenses incurred in the United States. 
See 19 C.F.R. § 353.56(b)(1) (1993). Thus, the court remands the issue 
for Commerce to correct the miscalculation. 


6. Inland Freight Insurance Charges: 

Hussey claims, and Commerce admits, that Commerce improperly de- 
leted from the margin analysis in its computer program the field con- 
taining the inland freight insurance charges for U.S. sales. The court 
instructs Commerce to correct the error on remand. 


B. WIELAND’S CHALLENGES 


1. Metal Market Price Fluctuations: 

In comparing the U.S. price with the FMV, Commerce used its stan- 
dard methodology of comparing the price of an individual U.S. sale with 
a weighted average price of home market sales made in the same month. 
When there was no home market sale during the month in which a spe- 
cific U.S. sale occurred, Commerce used home market sales within 
90 days before or 60 days after the U.S. sale for comparison (the 90/60 
day rule). In the proceeding below, Wieland requested Commerce to 
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make special adjustments for the metal price fluctuations that occurred 
during the period of review. Commerce denied Wieland’s request on the 
grounds that significant fluctuations did not occur until the latter part 
of 1987 and that the monthly weighted averaging already reduces 
the potential for distortion. See Final Results, 56 Fed. Reg. at 60,089 
(Comment 4.) 

Wieland asserts that Commerce is required by law to depart from its 
standard methodology in this case because there were such dramatic 
metal price fluctuations during the period of review that the use of the 
standard methodology created artificial dumping margins. According to 
Wieland, the metal price changes were beyond its control because its 
pricing system is based on the metal prices published daily in the Ger- 
man news service, VWD, which is linked to London Metal Exchanges 
prices, and the metal prices are passed through to customers on a daily 
basis. Wieland contends that a fair administration of antidumping law 
requires Commerce to take into account the economic reality and to 
make special adjustments for the price fluctuations that are beyond the 
foreign producer’s control. Wieland claims that Commerce has previ- 
ously adjusted its standard methodologies where failure to adjust would 
result in distortion of the margins. In support of its claim, Wieland cited 
Melamine Chems., Inc. v. United States, 2 Fed. Cir. (T) 57, 732 F.2d 924 
(1984) (upholding Commerce’s regulations for lagging exchange rates 
where margins were caused solely by currency fluctuations), Floral 
Trade Council v. United States, 12 CIT 1163, 704 F. Supp. 233 (1988) 
(affirming Commerce’s decision to average U.S. prices where price fluc- 
tuations resulted from the perishability of the goods), and Commerce’s 
final LTFV determination in Brass Sheet and Strip from the Nether- 
lands, 53 Fed. Reg. 23,431 (Dep’t Comm. 1988) (changing the length of 
the period over which FMV is averaged to minimize the distortion by 
metal price fluctuations). 

As noted above, substantial deference is granted to Commerce in both 
its interpretation of its statutory mandate and the methods it employs 
in administering the antidumping law. Serampore, 11 CIT at 873, 675 
F. Supp. at 1360. In each of the three cases cited by Wieland, it was Com- 
merce that decided to depart from its standard methodology. In two 
cases, Commerce’s decision to depart was affirmed by the court as a rea- 
sonable exercise of discretion. See Melamine, 2 Fed. Cir. (T) at 66, 732 
F.2d at 932; Floral Trade, 12 CIT at 1170, 704 F. Supp. at 240. In 
contrast, Commerce has decided that in this case no departure from its 
standard methodology was warranted. Under the same standard of def- 
erence, the court will sustain Commerce’s decision absent a showing 
that the decision is unreasonable. 

Under the current statutory scheme, Commerce is not required to use 
any specific methodology to account for potential distortion of margins 
caused by market price fluctuations. The statute does not require Com- 
merce to make a transaction-by-transaction comparison in every case. 
Rather, it authorizes Commerce to use averaging and sampling tech- 
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niques in determining the U.S. price or the FMV “whenever a signifi- 
cant volume of sales is involved or a significant number of adjustments 
to prices is required.” 19 U.S.C. § 1677f-1(a)(1). Commerce has “exclu- 
sive” authority to select appropriate samples and averages so long as 
such samples and averages are “representative of the transactions un- 
der investigation.” 19 U.S.C. § 1677f-1(b). Accordingly, the averages se- 
lected by Commerce will be held reasonable unless they are shown to be 
unrepresentative of the transactions under review. 

Wieland claims that metal prices fluctuated as much as 156% during 
the period of review. See Wieland’s Post Oral Argument Submission 
dated April 16, 1993, at 2. The figure is derived from comparing the cop- 
per price on August 22, 1986, the first day of the review period, with the 
copper price on December 31, 1987. Pub. R. Roll 1, Frame 288 (Question- 
naire Response, at 12). However, because Commerce’s standard meth- 
odology is to compare the price of an individual U.S. sale with a weighted 
average price of home market sales made in the same month, the con- 
trolling data in this case are not the price fluctuations over the entire 
review period, but the monthly price fluctuations. The record shows 
that in twelve out of the eighteen months under this review, the brass 
alloy prices fluctuated less than 10% each month, with four months hav- 
ing monthly price fluctuations below 6%. Wieland’s Br. App. 3 (Fluctua- 
tions in Published Brass Alloy Prices During the Period of Review). Of 
the remaining six months, two had monthly fluctuations below 12% 
(January and September 1987), two below 16% (December 1987 and 
February 1-988), one at 27.27% (January 1988) and one at 32.75% (No- 
vember 1987). Id. Apparently, the most significant fluctuations oc- 
curred from November 1987 to February 1988, the last four months of 
the review period, whereas for the majority of the review period “metal 
values were relatively stable.” Final Results, 56 Fed. Reg. at 60,089 
(Comment 4). 

The record contains a graph submitted by Wieland comparing the av- 
erage monthly price with the daily metal prices of November 1987, the 
month that witnessed the greatest metal price fluctuation within the pe- 
riod of review. Conf. R. Roll 4, Frame 2193 (Wieland’s Br., Aug. 9, 1990, 
at Ex. B). The graph shows that a comparison of a U.S. sale made at the 
lowest price in November with the monthly average price of the home 
market sales made in the same month could result in a distortion of price 
by 15 percent. Id. Conceivably, a greater distortion could occur when the 
comparison was made under the 90/60 day rule. For example, as the 
monthly low price of September 1987 is considerably lower than that of 
November 1987, see Wieland’s Br. App. 3, when a U.S. sale made at the 
lowest price of September is compared with the average price of Novem- 
ber under the 90/60 day rule, it may result in a distortion of more than 
15% of the average price. 

However, despite the potential for distortion, the court has not found 
anything in the record showing the extent of any distortive comparisons 
that were actually made. Nor does the record reveal to what extent such 
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distortive comparisons affected the final margins, which were attribut- 
able to multiple factors. Wieland claimed in the administrative proceed- 
ing that, according to its analysis of the data, the dumping margin 
changed “materially” when variations caused by metal value fluctua- 
tions were eliminated. Conf. R. Roll 4, Frame 2158 (Wieland’s Br. Aug. 
9, 1990). However, absent any specific evidence supporting Wieland’s 
claim, the court cannot find the monthly averages used by Commerce as 
unrepresentative of the transactions under review. 

In support of its contention that Commerce should deviate from its 
standard methodology in this case, Wieland relies on Brass Sheet and 
Strip from the Netherlands, 53 Fed. Reg. 23,431, a brass case in which 
Commerce recognized dramatic fluctuations of metal prices throughout 
the year of 1987 and averaged the home market prices over three periods 
(Feb. 1 through June 30, 1987, July 1 through Oct. 31, 1987, and Nov. 1 
through Dec. 31, 1987) so as to minimize the distortive effect of daily 
metal price changes. Commerce explained that the three periods were 
chosen “because within each period, metal prices were relatively sta- 
ble.” Id. at 23,433. The court notes, however, that the price fluctuations 
over these extended periods were greater than that over the correspond- 
ing one-month periods. See Conf. R. Roll 4, Frame 1905-08 (Supp. Ques- 
tionnaire Response, App. A-7). While price averaging over extended 
periods tended to reduce distortion in the Netherlands case because of 
the particular methodology Commerce used in that case, monthly aver- 
aging should produce more accurate comparisons for this case. 

Furthermore, as Commerce pointed out, when U.S. sales are com- 
pared to monthly weighted-average contemporaneous home market 
sales, “the weighting process itself reduces the potential for distortion 
in price comparisons.” Final Results, 56 Fed. Reg. at 60,089 (Comment 
4). Although Wieland disagrees, it has not demonstrated the effect of the 
weighting process to be otherwise. 

Given the relatively stable monthly prices for the majority of the pe- 
riod of review, and absent specific evidence in the record showing the 
weighted averages were unrepresentative of the transactions under re- 
view, the court finds that it was reasonable for Commerce to use its stan- 
dard methodology. 


2. Split-Priced Sales: 


Wieland challenges Commerce’s use of BIA in determining the price 
for its split-priced home market sales. Split-pricing is one of the pricing 
options Wieland offers to its home market customers. Under this pricing 
method, a customer may establish a metal account with Wieland from 
which it can draw metal for any fabrication order of Wieland products. 
Wieland bills the customer for the metal at the time the metal account is 
credited. When a fabrication order is placed by the customer, Wieland 
draws from the customer’s account the appropriate quantity of metal 
needed for the order and records the amount, in weight, of the metal 
drawn. The fabrication portion of the order is billed separately at the 
time of the delivery of the finished product. Since the metal in a custom- 
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er’s account has been purchased at various prices on various dates and 
may be used to fill orders for products other than brass sheets and strips, 
Wieland claims that it does not, and has no business reason, to keep a 
record of the actual metal price for any particular split-priced sales. 

In response to Commerce’s request for the actual metal price of split- 
priced sales, Wieland submitted a constructed price which consisted of 
the official German metal price in effect on the date of sale plus the fabri- 
cation price and minus the value of a metal discount and an early pay- 
ment discount. Commerce rejected this constructed price and, as BIA, 
accepted petitioner’s information with respect to the total sale price and 
added the value of the two discounts back into each home market sale. 
Final Results, 56 Fed. Reg. at 60,091 (Comment 12). 

Under the current statute, Commerce is required to use best infor- 
mation otherwise available whenever a party “refuses or is unable to 
produce information requested in a timely manner and in the form re- 
quired, or otherwise significantly impedes an investigation.” 19 U.S.C. 
§ 1677e(c) (1988). According to Commerce, it used the BIA in this case 
because Wieland failed to provide “the actual metal price charged to 
home market customers purchasing on a split-priced basis who were 
billed separately for the metal value portion,of the sale” and failed also 
to provide “an acceptable constructed price that was representative 
of actual prices charged.” Final Results, 56 Fed. Reg. at 60,091 (Com- 
ment 12). 

Wieland asserts that Commerce may not resort to BIA when its re- 
quested information does not exist. In support of its position, Wieland 
relies on Olympic Adhesives, Inc. v. United States, 8 Fed. Cir. (T) 69, 899 
F.2d 1565 (1990), which held that Commerce’s resort to BIA was not jus- 
tified where the respondent did not provide information of sales because 
there were in fact no sales. 

Wieland’s case, however, differs from that of Olympic Adhesives. In 
Olympic Adhesives, the respondent had no sales and the court found “no 
substantial evidence indicating that [the respondent] ‘refused’ or ‘was 
unable’ to supply the ITA with information within the meaning of those 
terms in the statute.” Id. at 79, 899 F.2d 1574. In contrast, Wieland did 
have sales but was unable to produce the information requested since it 
did not keep a record of such information under its particular pricing 
system. Such inability itself, however, is not excepted from the applica- 
tion of BIA under the statute. See 19 U.S.C. § 1677e(c). See also, Allied- 
Signal Aerospace Co. v. United States, 11 Fed. Cir. (T) , No. 93-1049 
(June 22, 1993) (a respondent that failed to provide Commerce with re- 
quested information due to its particular costing system and limited ac- 
counting resources, and not due to its refusal to cooperate, was subject 
to a less adverse BIA rate under Commerce’s two-tier BIA methodol- 
ogy). Although Wieland maintains that BIA should not be applied, its 
request that Commerce use its constructed price would result in Com- 
merce’s using information provided by Wieland as BIA. 





96 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 42, OCTOBER 20, 1993 


Wieland contends that Commerce’s rejection of its constructed price 
is an unreasonable departure from its methodology in the LTFV investi- 
gation because Commerce failed to take into account Wieland’s reliance 
interest and provided no explanation for the departure. Wieland relies 
on Shikoku Chems. v. United States, 16 CIT ____, 795 F. Supp. 417 
(1992), which held it was unreasonable for Commerce to alter a method- 
ology that had been consistently used in the LTFV investigation and 
four previous administrative reviews, where the fact pattern remained 
unchanged and the error discovered in the methodology was of little 
significance. 

The situation in this case is distinguishable from that in Shikoku. The 
change of methodology in Shikoku was after several administrative re- 
views and the party had developed a strong reliance upon the methodol- 
ogy, whereas the change of methodology in this case was made in the 
first administrative review which assesses the actual dumping margin 
for the first time. Commerce may accept a respondent’s reporting meth- 
odology under the strict time limits of the LTFV investigation. How- 
ever, that does not preclude Commerce from re-evaluating the reporting 
methodology based on information received during the first administra- 
tive review. Commerce is not bound by the reporting methodology veri- 
fied and accepted in the LTF'V investigation if it has reason to believe 
that a different methodology permits a more accurate assessment of cur- 
rent margins. See Rhone Poulenc, Inc. v. United States, 8 Fed. Cir. (T) 
61, 67, 899 F.2d 1185, 1191 (1990) (Commerce must implement “the ba- 
sic purpose of the statute — determining current margins as accurately 
as possible.”). 

The question is whether Commerce’s rejection of Wieland’s con- 
structed price and its application of the BIA are supported by substan- 
tial evidence on the record and are in accordance with law. In its final 
determination, Commerce stated: 

Respondent failed to provide the requested information and failed 
to provide an acceptable constructed price that was representative 
of actual prices charged. In addition, the Wieland Group reported 
early payment and metal discounts on all split-pricing metal pur- 
chases. However, the Wieland Group failed to demonstrate that it 
actually received these discounts on all split-pricing metal pur- 
chases. Therefore, we accepted information submitted by peti- 
tioner as BIA with respect to the total sale price and adjusted all 
home market prices to levels applicable to home market sales not 
covered by split-pricing agreements by adding the metal discount 
and early payment discount to each home market sale. 


Final Results, 56 Fed. Reg. at 60,091 (Comment 12). 

Commerce did not explain in this statement why it found the con- 
structed price “unrepresentative” of actual prices. Although Commerce 
mentioned, as an additional reason for rejecting the constructed price, 
that Wieland failed to demonstrate the actual receipt of the two dis- 
counts included in the constructed price, it is unclear whether this was 
also Commerce’s reason for finding the constructed price unrepresenta- 
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tive of actual prices. The court has found no additional explanation in 
the record. Since Commerce has not clearly set forth the reasons for its 
finding, the court is unable to determine whether Commerce’s decision 
to reject the constructed price is supported by substantial evidence in 
the record and is otherwise in accordance with law. 

In addition, the parties disagree as to how the BIA was actually ap- 
plied by Commerce. Wieland contends that Commerce added the value 
of the two discounts to all of Wieland’s home market sales, including 
both split-priced and non-split-priced sales, and that such broad applica- 
tion of BIA is unwarranted in this case. Government, on the other hand, 
claims that it is unclear whether Commerce actually added the value of 
the two discounts to all the home market sales. Accordingly, Govern- 
ment requests a remand to determine that fact and for Commerce to 
provide an explanation if it indeed added the value of the two discounts 
to all the home market sales. The court grants the remand, with the in- 
struction that if Commerce added the two discounts to non-split-priced 
sales by error, it shall correct the error on remand. In addition, on re- 
mand Commerce shall fully explain the reasons for its finding that 
Wieland’s constructed price was unrepresentative of actual prices. 


3. Early Payment Discount: 

Wieland granted early payment discounts to its home market custom- 
ers paying within a specified period of time. Conf. R. Roll 2, Frame 224 
(Questionnaire Response, App. B-3(c)). In reporting its home market 
sales, Wieland reduced the prices by deducting an average early pay- 
ment discount, which was calculated by dividing the total early payment 
discounts paid by the total value of its sales. Conf. R. Roll 4, Frames 
1948-49 (Supp. Questionnaire Response, App. B-3(c)). Commerce de- 
nied Wieland’s claim for early payment discount, stating: 


The Department generally makes an adjustment if discounts, 
granted pursuant to accurately and adequately described pro- 
grams, are properly reported on a sale or customer-specific basis 
and are directly associated with the products or sales under consid- 
eration. Although the Department has the discretion to allow 
adjustments based on allocations rather than invoice-specific ad- 
justments where the allocation methods were reasonable and con- 
sistent, we are disallowing this claim (See Department’s Position, 
Comment 12). 


Final Results, 56 Fed. Reg. at 60,091 (Comment 14). Comment 12 of the 
Final Results explains that Commerce disallowed the early payment dis- 
count for the split-priced sales because Wieland failed to demonstrate 
that its customers actually received such discount. Jd. (Comment 12). 

Wieland asserts that Commerce’s denial of its early payment discount 
claim is unsupported by the record evidence and that Commerce did not 
provide a reasonable explanation for its decision. Wieland’s contention 
is without merit. 

Commerce made it clear in its final determination that it “generally 
makes an adjustment if discounts * * * are properly reported on a sale or 
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customer-specific basis * * * .” Jd. (Comment 14). The record shows 
that, instead of being transaction-specific, Wieland reported an “aver- 
age” early payment discount based on its sales of all products in the 
home market. See Conf. R. Roll 4, Frame 1948 (Supp. Questionnaire Re- 
sponse, App. B-3(c)). Furthermore, Wieland claimed early payment dis- 
count on all of its home market sales despite its own submission stating 
that [ ] Conf. R. Roll 2, Frame 36 (Questionnaire 
Response, at 10). Under these circumstances, it is reasonable for Com- 
merce to deny Wieland’s early payment discount claim. The court finds 
that Commerce’s decision is supported by the record evidence and that 
Commerce has provided a reasonable explanation for its decision. 

Wieland further claims that Commerce inflated the FMV by double- 
counting the value of early payment discount because, in addition to de- 
nying the early payment discount on all home market sales, Commerce 
also added the value of early payment discount to all home market sales 
as BIA for split-priced sales. Since the court is remanding the issue of 
Commerce’s application of BIA in the split-priced sales, it is unneces- 
sary to address the issue of double-counting on early payment discount 
here. 


4. Imputed Credit Expenses: 
Commerce made an adjustment to both the FMV and the U.S. price 
for Wieland’s credit expenses on sales. Because Wieland did not have 


any short-term financing during the period of review, Commerce im- 
puted the credit expenses for both home market sales and U.S. sales. 
Commerce explained: 


Respondent did not furnish actual credit interest rates applicable 
to home market sales or U.S. sales. In its response, the Wieland 
Group submitted a range of short-term interest rates offered by its 
banks during the [period of review]. Since we do not have actual in- 
terest rates identified for sales to each market, for purposes of these 
final results, as BIA for the credit expense adjustments, we have 
used the lowest interest rate in the range for home market sales and 
the highest interest rate in the range for U.S. sales. 


Final Results, 56 Fed. Reg. at 60,090 (Comment 8), as amended by 
Amendment to Final Results, 57 Fed. Reg. at 276. 

Wieland challenges Commerce’s use of BIA as not in accordance with 
law. Wieland claims that it was unable to furnish any actual interest 
rates because it had no actual borrowing during the review period, and 
Commerce may not resort to BIA in this situation under Olympic Adhe- 
sives, 8 Fed. Cir. (T) 69, 899 F.2d 1565. According to Wieland, Commerce 
should apply the same interest rate to both its home market sales and 
USS. sales. 

Government argues that Commerce correctly resorted “because 
[Wieland] failed to substantiate its reported imputed credit expense 
claim.” Gov’t Br. at 75. According to Government, Wieland did not pro- 
vide any support for the reported short-term interest rates. When Com- 
merce requested further information about the sources of the figures 
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and the methodology used to allocate the imputed credit expenses, 
Wieland did not respond; instead, it “merely resubmitted the data from 
the original response with no additional explanation.” Id. at 77. Wieland 
counters, however, that Government’s argument is a post hoc rationali- 
zation since Commerce clearly stated that it used the BIA because it 
“[did] not have actual interest rates identified for sales to each market.” 
Final Results, 56 Fed. Reg. at 60,090 (Comment 8). 

“The courts may not accept counsel’s post hoc rationalizations for 
agency action * * * .” Burlington Truck, Inc. v. United States, 371 U.S. 
156, 168 (1962). “The grounds upon which an administrative order 
must be judged are those upon which the record discloses that [agency] 
action was based.” SEC v. Chenery Corp., 318 U.S. 80, 87 (1943)). Since 
Commerce based its use of BIA on Wieland’s failure to furnish actual in- 
terest rates, rather than Wieland’s failure to “substantiate its reported 
imputed credit expense claim” as argued by Government, the court may 
not judge Commerce’s action on the basis of Government’s rationale. 

The court remands the issue to Commerce application of the BIA in 
calculating the imputed credit expenses, or, in the alternative, provide 
further explanations for such application. 


5. Adjustment for Differences In Merchandise: 


Where similar, rather than identical, merchandise is used in deter- 
mining the FMV, Commerce is required to make allowance for differ- 
ences in merchandise if it is established to its satisfaction that any price 
differential between the U.S. market and the home market is wholly or 
partly due to such differences. 19 U.S.C. § 1677b(a)(4) (1988); 19 C.F.R. 
§ 353.57 (1993). In deciding what is a reasonable allowance, Commerce 
normally will consider the differences in the cost of production. 
19 C.F.R. § 353.57(b). 

In determining the FMV, Commerce used similar merchandise 
matched on the basis of five primary characteristics: form, coating, 
grade, gauge and width. Wieland did not provide Commerce with the in- 
formation on cost differences attributable to grade, gauge and width. 
Consequentiy, Commerce used the London Metal Exchange prices in 
making the difference-in-merchandise adjustment for grade, and used 
the highest weighted-average margin for any member of the Wieland 
Group as BIA for those sales without gauge or width matches. See Final 
Results, 56 Fed. Reg. at 60,089 (Comments 5 and 6). 

Aside from the five primary characteristics, Wieland requested differ- 
ence-in-merchandise adjustments for twelve secondary characteristics 
of its merchandise sold in the home market, such as camber, non-earing, 
and suitability for etching. According to Wieland, these special charac- 
teristics made the merchandise more expensive to produce, therefore 
adjustments for these characteristics should be allowed. Commerce de- 
nied Wieland’s request on the grounds that (1) Wieland reported stan- 
dard cost data instead of actual cost data and failed to segregate the total 
material cost, the direct labor cost and the direct factory overhead cost of 
each of its claims as requested by Commerce, and (2) Wieland failed to 
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provide the requested difference-in-merchandise data for the primary 
characteristics of gauge and width. Final Results, 56 Fed. Reg. at 60,088 
(Comment 1). 

Wieland challenges Commerce’s denial of the difference-in-merchan- 
dise adjustment for the special characteristics as unreasonable. It 
claims that Commerce previously accepted the same reporting method- 
ology in the LTF'V determination and did not provide any notice or ex- 
planation of the alleged reporting deficiencies in the administrative 
review. 

Contrary to Wieland’s assertion, the record shows that Commerce in 
the original questionnaire requested Wieland to submit separate lists 
quantifying cost differences between home market and U.S. product 
models, including a list of the total materials, direct labor, and direct 
factory overhead cost differences for each comparison model. Pub. R. 
Roll 1, Frame 55 (Questionnaire, at B—4). After Wieland submitted its 
response, Commerce issued a deficiency letter which requested the 
same list of cost differences for each comparison model as in the original 
questionnaire. Pub. R. Roll 1, Frame 1136 (Supp. Questionnaire, Q. 42). 
In addition, Commerce asked for an explanation as to why Wieland 
would seek the adjustment for the secondary characteristics that had 
not been identified in Wieland’s product comparison hierarchy and re- 
quested Wieland to report the secondary characteristics in the produc- 
tion comparison hierarchy along with the five primary characteristics. 
Id. at Frame 1137 (Qs. 47, 48). Thus, Wieland was given sufficient notice 
of Commerce’s requirements and ample opportunity to comply with 
Commerce’s specific requests. 

Wieland further contends that it is unreasonable for Commerce to 
deny one adjustment (for special characteristics) because the informa- 
tion about another adjustment (for gauge and width) was not provided. 
The two adjustments, however, are both for physical differences in mer- 
chandise allowable under the same provision of the statute and regula- 
tions. “The law does not permit a party to pick and choose information it 
wishes to present to the agency * * * .” Brother Indus., Ltd. v. United 
States, 15 CIT 332, 340, 771 F. Supp. 374, 383 (1991). Given its well-es- 
tablished authority to reject partial information and resort to BIA 
where complete information is not provided, see Chinsung Indus. Co. v. 
United States, 13 CIT 103, 107, 705 F. Supp. 598, 602 (1989); Pistachio 
Group of The Ass’n of Food Indus. Inc. v. United States, 11 CIT 668, 679, 
671 F. Supp. 31, 40 (1987), Commerce is within its discretion to deny 
Wieland’s claim for the difference-in-merchandise adjustment where it 
found the claim was based on information selectively provided by 
Wieland. 

For the reasons stated above, the court holds Commerce’s denial of 
Wieland’s difference-in-merchandise adjustment claim for secondary 
characteristics is supported by substantial evidence on the record and is 
in accordance with law. 
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6. Quantity Discount Adjustment: 


Wieland challenges Commerce’s denial of its claim for a quantity dis- 
count adjustment on its home market sales. The adjustment for differ- 
ences in quantities sold is provided by 19 U.S.C. § 1677b(a)(4), which 
authorizes Commerce in determining the FMV to make “due allow- 
ance” for differences in quantities sold if it is established to Commerce’s 
satisfaction that the difference between the U.S. price and the FMV is 
“wholly or partly due to” the difference in commercial quantities in 
sales to the U.S. market and the home market. Commerce’s regulation 
implementing the statute provides that the Secretary will calculate the 
FMV based on sales with quantity discounts if “[t]he producer demon- 
strates to the Secretary’s satisfaction that the discounts reflect savings 
specifically attributable to the production of the different quantities.” 
19 C.F.R. § 353.55(b)(2) (1993). 

Wieland claims that because the average order of its products sold in 
the United States was considerably larger than that sold in the home 
market, Commerce should have granted a home-market quantity dis- 
count adjustment for the savings of variable set-up costs and other di- 
rect costs based on the number of orders, such as the cost of data 
processing, production planning, billing and shipping and handling. Ac- 
cording to Wieland, it is entitled to such quantity discount because the 
savings on variable set-up costs and processing costs are “savings spe- 
cifically attributable to the production of the different quantities” un- 
der § 353.55(b)(2). 

In denying Wieland’s quantity discount claim, Commerce provided 
the following explanation: 


As stated in Brass Sheet and Strip from the Netherlands, 53 FR 
2341 [sic] (1988), “the controlling requirement of § 353.14 
(353.55(a) under the new antidumping regulations) is that, to be 
eligible for a quantity-based adjustment, a respondent must dem- 
onstrate a clear and direct correlation between price differences and 
quantities sold or costs incurred.” The exporter must clearly dem- 
onstrate that discounts are warranted on the basis of savings which 
are specifically attributable to longer production runs. The Depart- 
ment maintains that the Wieland Group failed to take into account 
price differences due to differences in alloy composition and gauge 
and width. In addition to failing to hold all variables, except the 
quantity variable, constant, [Wieland] has not adequately demon- 
strated a correlation between prices and savings specifically attrib- 
utable to different production quantities. 


Final Results, 56 Fed. Reg. at 60,089 (Comment 2) (emphasis added). 
Wieland asserts that Commerce’s conclusion is not supported by the 
record evidence because Wieland has demonstrated in the record a near 
perfect correlation between prices and quantities sold and has provided 
proof that it held all variables constant except the quantity. Wieland fur- 
ther contends that it was unreasonable for Commerce to deny the quan- 
tity discount because Commerce had verified and accepted the same 
quantity discount claim in the LTFV determination and Wieland, rely- 
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ing on Commerce’s previous decision, had maintained the same report- 
ing methodology in the administrative review. 

Wieland presented two tables to demonstrate that “there is a clear 
and undeniable correlation between price and quantity.” Conf. R. Roll 4, 
Frames 2137-38 (Wieland’s Br., Aug. 9, 1990, at 13-14). Table 1 pre- 
sents a comparison of the unit prices charged by Wieland for sales in dif- 
ferent quantity groups based on form (strips or sheets) and coating 
(tinned or non-tinned). Jd. at Frame 2141. Table 2 shows the same com- 
parison after the price differences attributable to special characteristics 
of the merchandise are subtracted from all sales with special character- 
istics. Id. at Frames 2139-40, 2142. These two tables, however, do not 
reflect the price differences attributable to alloy composition, gauge and 
width. Such being the case, Commerce had reason to find that Wieland 
failed to “hold all variables, except the quantity variable, constant” and 
“(had] not adequately demonstrated a correlation between prices and 
savings specifically attributable to different production quantities.” 
Final Results, 56 Fed. Reg. at 60,089 (Comment 2). 

Under the statute and regulations, Commerce is required to make 
allowance for differences in quantities only if it is established to the 
satisfaction of Commerce that the difference between the U.S. price and 
the FMV is due to the difference in quantities sold. See 19 U.S.C. 
§ 1677b(a)(4); 19 C.F.R. § 353.55(b)(2). Since Wieland did not establish 
its quantity discount claim to the satisfaction of Commerce, Commerce 
was within its authority to deny Wieland’s claim. 

As already discussed above, Commerce may reject the reporting 
methodology it verified and accepted in the LTFV investigation if it has 
reason to believe that the same methodology does not permit an accu- 
rate assessment of dumping margins in the first administrative review. 
Commerce’s decision to reject the previously-accepted methodology will 
be upheld if it is supported by substantial evidence in the record and is 
otherwise in accordance with law. The court holds that Commerce’s de- 
nial of Wieland’s claim for the quantity discount adjustment is sup- 
ported by substantial evidence on the record and is in accordance with 
law. 


7. Further Processed Merchandise: 

During the period of review, Wieland had sales of merchandise based 
on exporter’s sales price (ESP) which were subject to further processing 
by its subsidiary in the United States. This processing involved slitting 
wide-width material into narrow-width material. To compare these 
ESP sales with home market sales, Commerce reduced the ESP calcula- 
tions by the value added in the United States as provided by the statute. 
See 19 U.S.C. § 1677a(e)(1988). According to Commerce, however, be- 
cause Wieland failed to report product specifications for the value-added 
merchandise on an “as imported” basis and instead provided the infor- 
mation on an “as sold” basis, Commerce, as BIA, made comparisons on 
an “as sold” basis. Final Results, 56 Fed. Reg. at 60,089 (Comment 3). 
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Wieland asserts that Commerce improperly compared the ESP sales 
with home market sales because (1) the computer program used by 
Commerce contained an error, a “WIDTH” key specifically, that pre- 
vented Commerce from comparing the reduced ESP sales price with the 
price of the comparable wide-width merchandise sold in the home mar- 
ket, and (2) Commerce improperly resorted to BIA since it did not spe- 
cifically request Wieland to report the ESP sales on an “as imported” 
basis. Furthermore, Wieland claims that it should be given an opportu- 
nity to submit new difference-in-merchandise information on any sales 
that do not have matches after Commerce corrects the computer error, 
because such no matches will result solely from Commerce’s change in 
matching methodology and not from Wieland’s failure to provide the 
information. 

Commerce concedes that the computer program does contain an error 
as asserted by Wieland and agrees to correct the error by eliminating the 
“WIDTH” key should the court so order. Gov’t Br. at 90. Commerce, 
however, insists that it is justified in resorting to BIA for any remaining 
no matches after the correction of the computer error, and that Wieland 
should not be allowed to submit any new information. 

The record shows that in the original questionnaire Commerce re- 
quested information about the value-added merchandise “prior to [the] 
sale to an unrelated party in the United States.” Pub. R. Roll 1, Frame 73 
(Questionnaire, at C-11). Subsequently in the deficiency letter, Com- 
merce specifically asked: “In what form is the product that is used for 
further processing imported?” Pub. R. Roll 1, Frame 1138 (Supp. Ques- 
tionnaire, Q. 57). Despite Commerce’s explicit inquiries, Wieland pro- 
vided the information about the value-added merchandise only on an 
“as sold” basis, that is, in the form the merchandise was sold to an unre- 
lated party in the United States. Given Wieland’s failure to provide the 
requested information, Commerce was justified in resorting to BIA. See 
19U.S.C. § 1677e(c). Further, the court does not find that the correction 
of acomputer error constitutes a “change in matching methodology” by 
Commerce. Should Commerce lack information about any no-match 
sales after the correction of the computer error, it will be attributable to 
Wieland’s failure to submit the correct information as originally re- 
quested by Commerce. 

Wieland’s request for an opportunity to submit new information is de- 
nied. The court remands the issue to Commerce to correct the computer 
programming error with the instruction that Commerce may use BIA 
for any remaining no-match sales. 


CONCLUSIONS 


In accordance with the foregoing opinion, this case is remanded to 
Commerce to (1) provide an explanation for its departure from its nor- 
mal practice of making exact alloy matches in determining such or simi- 
lar merchandise; (2) provide evidence justifying the use of the long-term 
interest rate for the consignment credit expense or, in the alternative, 
redetermine the interest rate to be used and, if necessary, redetermine 
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credit expenses on consignment inventory so as to avoid any double 
counting; (3) correct the miscalculation in the deduction of home mar- 
ket commissions with respect to purchase price sales; (4) correct errors 
in its computer program with respect to inland freight insurance 
charges; (5) provide reasons for its finding that Wieland’s constructed 
price on split-priced sales was unrepresentative of actual prices 
charged, and determine whether Commerce actually added the value of 
early payment discount and metal discount to non-split-priced sales 
and, if so, explain the reasons for so doing or correct the error if it was 
done by error; (6) reconsider its application of BIA in calculating the im- 
puted credit expenses or, in the alternative, provide further explanation 
for such application; and (7) correct the computer error in making the 
adjustment for merchandise further processed in the United States. 

Commerce shall file its remand results with the court within 60 days. 
Any party contesting the remand results shall file comments with the 
court within 30 days of the remand results. Commerce may file its re- 
sponse to any comments within 15 days of the comments. 


(Slip Op. 93-189) 


NSK Lrp. anp NSK Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 91-07-00481 


(Dated September 29, 1993) 


TsoucaLas, Judge: This Court, having remanded this case to the 
Department of Commerce, International Trade Administration (“Com- 
merce”) on June 28, 1993, to recalculate plaintiffs’ U.S. inventory 
carrying costs using the home market short-term interest rate, and 
Commerce having done so as reported in its remand results dated 
July 28, 1993, it is hereby 

ORDERED that the remand results in this case are affirmed, and it is 
further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 
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UNITED STATES, PLAINTIFF v. DANTZLER LUMBER & Export Co., A FLORIDA 
CORPORATION (A/K/A DANTZLER LUMBER & Export Co., Inc. A/K/A DANTZLER 
LUMBER AND Export Co. A/K/A DANTZLER LUMBER & Export Co. A/K/A 
DANTZLER LUMBER & Export INC. A/K/A DANTZLER BUILDING SPECIALTIES, 
Inc. A/K/A DANTZLER BuILDING SPECIALTIES Drv., INc.), AND ANTONIO D. 
GODINEZ, DEFENDANTS 


Court No. 90-11-00600 
[Defendants’ motion to enforce settlement agreement denied.] 
(Dated September 29, 1993) 
Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, U.S. Department of Justice, Civil Division (Patricia L. Petty) for the 


plaintiff. 
Fotopulos, Spridgeon & Perez, P.A. (Thomas E. Fotopulos) for the defendants. 


OPINION AND ORDER 


AQuILINO, Judge: The background of this case brought by the govern- 
ment pursuant to 19 U.S.C. § 1592 and 28 U.S.C. § 1582 is set forth in 
slip opinions of the court numbered 92-222,16 CIT __, 810 F.Supp. 
1277 (1992); 93-36,17CIT _ (March 15, 1993); and 93-120, 17 CIT 
____ (June 25, 1993), familiarity with which is presumed. The latest of 


those decisions stated that the chief judge had ordered trial of the case to 
commence on July 8, 1993 in the U.S. district courthouse in Tampa, 
Florida. On July 7th, the attorneys for both sides notified the court that 
they had reached agreement on settlement of the issues remaining for 
triall, whereupon they were directed by order dated July 8, 1993 to pre- 
sent a proposed final judgment disposing of this case in its entirety on or 
before July 30th. 

That deadline was adopted to afford the plaintiff government ample 
time to approve the settlement negotiated by its lawyers from the De- 
partment of Justice and the regional office of the Customs Service. The 
plaintiff did not meet the deadline, causing its counsel (1) to file a mo- 
tion on July 30th for an extension of time upon a representation that the 
agency had not yet forwarded its recommendations regarding the pro- 
posed settlement and (2) to thereafter file a report on September 3, 1993 
stating, among other things, that on August 31st “the Government re- 
jected the proposed settlement offer submitted by the defendants.” 
Since that report also indicated that counsel had first been contacted by 
their client on August 24th, recommending that the settlement offer not 
be accepted, a hearing was ordered held in open court on September 23, 
1993 to afford Customs an opportunity to prove that it had not been de- 
linquent.2 It did not do so. 


1 In limine motions had resulted in grant of partial summary judgment for each side per slip op. 92-222. 


2 The parties had been warned by the court last spring that this case would be tried in either July or September of this 
year to accommodate a prediction that 3-4 weeks might be needed for trial and the press of other cases. 





106 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 42, OCTOBER 20, 1993 


I 


At the hearing, the plaintiff presented argument and offered ten 
documentary exhibits, the first of which is a written declaration of 
Richard S. Friedland, the Senior Attorney in the Office of the Regional 
Counsel for the Southeast Customs Region, who has appeared “of coun- 
sel * * * and been fully aware and involved in the developments pertain- 
ing to this case.” Exhibit 1, para. 8. As his title indicates, Mr. Friedland’s 
declaration confirms that he has had “significant experience”3 in mat- 
ters of this kind and also that he was privy to the settlement discussions 
and that the court was indeed informed on July 7th that plaintiff's trial 
attorney and he “would recommend the settlement offer”4 to their re- 
spective superiors. At the hearing, which Mr. Friedland did not attend, 
and in his declarations5, counsel are pained to prove that they neither 
overstepped their authority nor led the court to believe otherwise. 

The court concurs, and so stated at the hearing. But the court also 
therefore stated that the concern is not the conduct of the lawyers, 
rather of their clients, in this instance primarily the Customs Service. 
An attorney in the office of its chief counsel in Washington, D.C., which 
is where the settlement apparently foundered, attended the hearing, 
but, when offered an opportunity by the court to be heard, he declined. 
The plaintiff thus rests on the legal arguments presented and on the ex- 
hibits submitted, the second of which is nothing more than a copy of that 
part of Chapter I of 28 C.F.R. which sets forth the regulations governing 
settlement of cases by government attorneys. The remainder of the ex- 
hibits are copies of correspondence dating from September 28, 1992 and 
memorializing discussions between opposing counsel covering settle- 
ment, among other topics. Exhibit 7, for example, a letter from the Jus- 
tice Department to defendants’ attorney dated July 23, 1993, warned 
him on the one hand of the impending deadline and yet sought at that 
late moment to change the terms of the agreement on the other, to wit: 

As you are aware, we must present to the Court on or before July 
30,1993[ ] “aproposed final judgment disposing of this case in its 
entirety.” That is one week from today. The lack of any response to 
my attempts in communicating our concerns suggests that the set- 
tlement offer is in jeopardy, or that you do not intend to comply with 
the Court’s order. As I have explained on previous occasions, the fi- 
nancial information is important to our decision whether to accept 
any settlement offer less than the mitigated penalty. Enclosed is 
another copy of the letter with our requests. Please forward the re- 
quested information immediately. 

We are also interested in an amendment to the terms of the set- 
tlement offer. We suggest that the offer be changed to provide that 
the defendants at the time of execution of the settlement agreement 


3 Exhibit 1, para. 3. 

4 Id., para. 12. 

5 The court isin receipt of a second declaration dated September 28, 1993 in which Mr. Friedland sheds further light 
on his actions, including the taking of annual leave from July 16-27, 1993, as well as on those of the Service. According 


to paragraph 6 of this declaration, he prepared a memorandum in support of the settlement, which on July 14, 1993 
“was approved by the Acting Regional Counsel and sent by telephone facsimile to the Office of the Chief Counsel.” 
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will make a deposit of [amount redacted]. The balance would be 
paid over a four-year term, instead of the proposed five-year term, 
at seven (7) percent interest, and would be secured by a deed of 
trust, with the United States as trustee, to unencumbered property 
of equal or greater value than the balance. 


Suffice it to conclude that this and the other copies of correspondence 
offered do not justify plaintiff's noncompliance with the court’s order of 
July 8, 1993. The entries underlying this case occurred years ago. They 
gave rise to a criminal indictment in district court, a trial thereon and 
appeal therefrom. That process led to this one and, seemingly, to settle- 
ment discussions a year ago, if not longer, among able and experienced 
lawyers. The problem is not that their agreement has not been ap- 
proved; rather the plaintiff, which has and has had the burden of pro- 
ceeding, having inconvenienced this and the district court in Tampa in 
July, in failing to provide timely notice of its approval or disapproval as 
ordered, has engendered additional delay and inconvenience in this 
case of its own creation. 


II 


In conjunction with the hearing, on their part the defendants have 
filed a Motion to Enforce Settlement Agreement, which outlines the ne- 
gotiations commencing on September 24, 1992 and which represents, 
among other things, that the terms to which they ultimately agreed 
were those “solicited” by the government and that, if “the settlement 
agreement reached between the parties on July 7, 1993 is not enforced, 
the Defendants will suffer extreme prejudice.” The motion concludes: 


14. The Defendants negotiated the settlement agreement in good 
faith, with counsel of record for the Plaintiff, who conducted all set- 
tlement negotiations on behalf of her client, and who had the appar- 
ent authority to reject two prior offers in compromise. The 
Defendants are ready, willing, and able to consummate and per- 
form the agreement. 


A 


This may be. Indeed, the defendants have disclosed in the motion the 
terms and conditions which they accepted. They pray for specific per- 
formance thereof. To this end, the motion cites United States v. Beebe, 
180 U.S. 343 (1901); Amin v. Merit Systems Protection Board, 951 F.2d 
1247 (Fed.Cir. 1991); Matzo v. Postmaster General, 685 F.Supp. 260 
(D.D.C. 1987); Capital Dredge & Dock Corp. v. City of Detroit, 800 F.2d 
525 (6th Cir. 1986); Wong v. Bailey, 752 F.2d 619 (11th Cir. 1985); Read 
v. Baker, 438 F.Supp. 732 (D.Del. 1977); Walden v. Sanger, 250 S.W.2d 
312 (Tex. Civ.App. 1952), and 30 A.L.R.2d 953, § 10. 


6 For example, at the hearing plaintiff's trial attorney referred to the logistical difficulties in summoning witnesses 
anew from around the United States and overseas, especially in view of the more than 100 individuals listed in the pro- 
posed pre-trial order. 

On its part, the court had summoned potential jurors to Tampa on July 8, 1993. 
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These cases do indeed stand for the proposition that the court can en- 
force a settlement agreement, as a rebuttable presumption exists that 
an attorney of record who agrees to a compromise has authority to do so. 
E.g., Amin v. Merit Systems Protection Board, 951 F.2d at 1254, finding 
that the plaintiff failed to present sufficient,evidence that his attorney 
did not have authority to settle a removal action with the Board; Walden 
v. Sanger, 250 S.W.2d at 316, holding that no abuse of discretion existed 
when the court overruled a motion for a new trial after the attorney of 
record for the plaintiff signed a compromise agreement, requested the 
court’s approval and failed to raise any question as to authority to sign 
the agreement until after judgment had been entered; Wong v. Bailey, 
752 F.2d at 621, upholding a district court judgment to enforce a settle- 
ment agreement to which the plaintiff's trial attorney initially agreed 
orally, objecting later during finalization to the inclusion of a general re- 
lease clause; Read v. Baker, 438 F.Supp. at 735, finding that an attorney 
is presumed to have authority upon agreement to the compromise and 
that the court had inherent power to enforce a settlement entered into 
by the parties before it. Moreover, Matzo v. Postmaster General, supra, 
held that an attorney may acquire that authority by implication “from 
the totality of the attorney-client relationship”. Finally, in Capital 
Dredge & Dock Corp. v. City of Detroit, supra, the court held that an at- 
torney may possess “apparent authority” to settle claims. In that case, 
the plaintiff held out his attorney as having authority to represent him 
in personal-injury and other related claims. The court therefore found 
that the defendant could reasonably believe that authority existed to 
settle extra work and delay claims, which were also pending. 

None of these cases,support the motion herein, however, that the set- 
tlement be enforced against the government. First, even if the terms 
and conditions emanated from its trial counsel, the record is clear, and 
the court so finds, that they adequately disclaimed final authority 
thereon. Secondly, even if they had claimed otherwise, they lacked ca- 
pacity as a matter of law to bind the government. See 28 C.F.R. ch. I, Part 
O, Subpart Y (“Authority To Compromise and Close Civil Claims and 
Responsibility for Judgments, Fines, Penalties, and Forfeitures”) and 
the appendix thereto; United States v. Beebe, supra. Cf. Federal Crop In- 
surance Corp. v. Merrill, 332 U.S. 380 (1947); Fennell v. TLB Kent Co., 
865 F.2d 498 (2d Cir. 1989). Accordingly, defendants’ motion to enforce 
the settlement agreement cannot be granted. 


B 


Specific performance, of course, is an affirmative remedy. Contrary 
relief which is also within the court’s jurisdiction is dismissal for lack of 
prosecution. Indeed, this and other courts have stated that a 


party plaintiff has a primary and independent obligation to prose- 
cute any action brought by it — from the moment of commencement 
to the moment of final resolution. That primary responsibility 
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never shifts to anyone else and entails the timely taking of all steps 
necessary for its fulfillment. 


Avanti Products, Inc. v. United States, 16CIT__,_ _, Slip Op. 92-85, 
at 2-3 (June 4, 1992). See Fada Industries v. United States, 14 CIT 645 
(1990). 

Clearly, plaintiff's lack of a timely response to defendants’ agreement 
violated that responsibility, but not in this court’s judgment to the de- 
gree which would warrant dismissal for lack of prosecution. Compare, 
e.g., Peart v. City of New York, 992 F.2d 458 (2d Cir. 1993). In affirming 
the trial court’s dismissal for lack of prosecution on a record more sup- 
portive than that herein, the court of appeals examined the following 
factors: 


(1) the duration of plaintiffs failures; (2) whether plaintiff had 
received notice that further delays would result in dismissal; 
(3) whether defendant is likely to be prejudiced by further delay; 
(4) whether the district judge has carefully balanced the need to 
alleviate court calendar congestion and a party’s right to due proc- 
ess; and (5) whether the court has assessed the efficacy of lesser 
sanctions. 


Id. at 461, quoting Romandette v. Weetabix Co. 807 F.2d 309, 312 (2d Cir. 
1986), and citing Harding v. Federal Reserve of New York, 707 F.2d 46, 
50 (2d Cir. 1983). The plaintiff's counsel in Peart had “failed to comply 
with two court orders and otherwise demonstrated a lack of respect for 


> 


the court”, failed to return the defendants’ “many phone calls and let- 
ters requesting assistance in preparing the joint pre-trial order[,] and 
her filing of the proposed pre-trial order as a final one without consult- 
ing [the defendant’s] counsel resulted in unnecessary delay.” 992 F.2d 
at 461. 


Ill 


In their motion the defendants claim “extreme prejudice” as a result 
of plaintiffs response to their agreement, but they have not shown harm 
to that degree. On the other hand, it has been held that prejudice result- 
ing from unreasonable delay may be presumed as a matter of law. Lyell 
Theatre Corp. v. Loews Corp., 682 F.2d 37, 43 (2d Cir. 1982). In the mat- 
ter at bar, no presumption is necessary; some prejudice to the defen- 
dants is obvious. Had the plaintiff complied with the court’s July 8th 
order and not been dilatory, the hearing on September 23rd would not 
have been called and the defendants would not have had to present 
themselves, or arguably their motion. 

The Equal Access to Justice Act (“EAJA”) provides that a court, in- 
cluding this Court of International Trade7, may award reasonable fees 
and expenses of attorneys to the prevailing party in any civil action 
brought by or against the United States or any agency or official thereof 
and that the government shall be liable for such fees and expenses to the 


7 See, e.g., Atochem v. United States, 9 CIT 207, 210,609 F.Supp. 319, 322 (1985), citing Bar Bea Truck Leasing Co. v. 
United States, 4 CIT 137 (1982). 
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same extent that any other party would be liable under the common law. 
28 U.S.C. § 2412(b). 

While, as stated, the degree of delinquency herein is not the same as in 
Peart, it is instructive to note that the district court in that case not, only 
dismissed for lack of prosecution, it awarded monetary sanctions in the 
form of attorneys’ fees and expenses for the pretrial activities com- 
plained of. That award was also affirmed on appeal. See 992 F.2d at 463. 
Moreover, it has been held that awards for such pretrial matters can be 
made before entry of final judgment. See, e.g., Golden Gate Audubon 
Society, Inc. v. U.S. Army Corps of Engineers, 738 F.Supp. 339, 341 
(N.D.Cal. 1988), and cases cited therein. Then again, this court has al- 
ready granted the defendants summary judgment on a number of 
counts. See Slip Op. 92-222, supra. 

However, EAJA restrains a court from making an award if it 
finds “that the position of the United States was substantially justified 
or that special circumstances make an award unjust.” 28 U.S.C. 
§ 2412(d)(1)(A). The substantially-justified standard has been inter- 
preted to mean justified in substance or in the main, not justified to a 
high degree; the action must be justified to a degree which could satisfy a 
reasonable person and must have a reasonable basis in both law and 
fact. Pierce v. Underwood, 487 U.S. 552, 565 (1988); Morris Mechanical 
Enterprises v. United States, 728 F.2d 497, 499 (Fed.Cir.), cert. denied, 
469 U.S. 1033 (1984); Bailey v. United States, 721 F.2d 357, 360-61 
(Fed.Cir. 1983). The government has the burden of proving satisfaction 
of the standard. E.g., Jones v. Lujan, 887 F.2d 1096, 1098 (D.C.Cir. 
1989); McDonald v. Secretary of Health and Human Services, 884 F.2d 
1468, 1473 (1st Cir. 1989); Bonanza Trucking Corp. v. United States, 
11 CIT 436, 439, 664 F.Supp. 1453, 1455 (1987). Its “position” is both its 
litigation stance and the underlying administrative action or inaction. 
28 U.S.C. § 2412(d)(2)(D); Urbano v. United States,15 CIT __, 

779 F.Supp. 1398, 1401 (1991), citing Brewer v. American Battle] Monw- 
ments Comm’n, 814 F.2d 1564, 1569 (Fed.Cir. 1987), and Traveler Trad- 

ing Co. v. United States, 13 CIT 380, 382, 713 F.Supp. 409, 411 (1989). 
See also Jones v. Lujan, 887 F.2d at 1097 (position comprehends both 
the government’s underlying action and its litigation posture); Keasler 
v. United States, 766 F.2d 1227, 1231 (8th Cir. 1985). 

Though offered the opportunity on September 23rd to justify its posi- 
tion, the plaintiff failed completely to do so.8 That is, the government 
has not met its burden of substantial justification with respect to disre- 
gard of the court’s order of July 8, 1993. Furthermore, the EAJA provi- 
sion for award of fees “to the same extent that any other party would be 
liable under the common law” has been interpreted to include bad faith 
dealings on the part of the government. Cf. Bonanza Trucking Corp. v. 
United States, 11 CIT at 441-42, 664 F.Supp. at 1457-58. The issue then 


8 In addition to Mr. Friedland’s second declaration, on September 28, 1993 the plaintiff filed a memorandum in oppo- 
sition to defendants’ motion to enforce the settlement agreement. It too is devoid of reasons justifying disregard of the 
court’s July 8th order. 
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is whether plaintiff's breach of faith with the court in this case is the 
equivalent of bad faith under 28 U.S.C. § 52412(b). 

The “bad faith” standard in subsection (b) predates enactment of 
EAJA, which codified that exception to the long-standing so-called 
“American rule” of non-award of attorneys’ fees to prevailing parties in 
lawsuits save when the loser has behaved “in bad faith, vexatiously, 
wantonly, or for oppressive reasons”. F.D. Rich Co. v. United States ex 
rel. Indus. Lumber Co., 417 U.S. 116, 129 (1974). These words signify 
more proof than is required to dispel substantial justification. See, e.g., 
Barry v. Bowen, 825 F.2d 1324, 1334 (9th Cir. 1987) (bad faith standard 
“higher than the substantial justification standard”); Lear Siegler, Inc., 
Energy Prods. Div. v. Lehman, 842 F.2d 1102, 1117 (9th Cir. 1988): 


* * * An award of attorney fees under the “bad faith” exception is 
punitive, and the penalty can be imposed “only in exceptional cases 
and for dominating reasons of justice.” Beaudry Motor Co. v. Abko 
Properties, Inc., 780 F.2d 751, 756 (9th Cir.), cert. denied, 479 U.S. 
825, 107 S.Ct. 100, 93 L.Ed.2d 51 (1986) (quoting United States v. 
Standard Oil Co., 603 F.2d 100, 103 (9th Cir. 1979)). The burden is 
on the plaintiff to show the government’s bad faith. United States v. 
Ford, 737 F.2d 1506, 1509-10 (9th Cir. 1984). An award based on 
bad faith must be supported by specific findings that are not clearly 
erroneous or on sufficient evidence appearing in the record. See 
Toombs v. Leone, 777 F.2d 465, 471 (9th Cir. 1985); Dogherra v. 
Safeway Stores, 679 F.2d 1293, 1298 ([9th Cir.] 1982). If bad faith is 
found, a fee award is within the * * * court’s discretion. 
A court may consider conduct both during and prior to the litigation, al- 
though an award may not be based solely on the conduct that led to the 
substantive claim. Perales v. Casillas, 950 F.2d 1066, 1071 (5th Cir. 
1992), citing Sanchez v. Rowe, 870 F.2d 291, 295 (5th Cir. 1989). 

In Brown v. Sullivan, 916 F.2d 492, 496 (9th Cir. 1990), for example, 
the court of appeals reversed a denial of fees under section 2412(b) on 
the basis of its own review of the “cumulative effect” of the actions taken 
by the defendant Secretary of the U.S. Department of Health and Hu- 
man Services in denying disability benefits to an individual claimant. 
The court equated “bad faith” solely with the 

Appeals Council’s failure to review a tape of an ALJ’s hearing * * * 
and other acts that caused delay and necessitated the filing and 
hearing of additional motions, viz., the Secretary’s delay in produc- 
ing documents and in transcribing the tape. 


Id. Similarly, in Cazares v. Barber, 959 F.2d 753, 755 (9th Cir. 1992), the 
court affirmed an award of attorneys’ fees under section 2412(b) based 
on the “totality of the circumstances, pre-litigation and during trial” ofa 
case brought by a pregnant, unmarried high school girl not living with 
her child’s father who had been denied admission to the Honor Society 
on those grounds. The district court enjoined the holding of any induc- 
tion ceremony without the plaintiffs participation, whereupon the 
school called off the ceremony. That act was then equated with bad faith 
on the part of the government of the United States. 
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Certainly, more is and has been at stake in the case at bar, and it can 
fairly be said in view of the years which have been taken by Customs to 
reach this stage that the plaintiff has acted in bad faith in forestalling 
further the day when final judgment can enter. Perhaps, award of rea- 
sonable attorneys’ fees and expenses to the defendants for their involve- 
ment in the hearing on September 23, 1993 will aid in realizing the 
interests of justice in this case. 


IV 


To summarize the foregoing, the defendants are entitled to, and may 
make application for, an award of reasonable attorneys’ fees and ex- 
penses incurred in conjunction with the hearing in open court on Sep- 
tember 23, 1993.9 In all other respects, defendants’ motion to enforce 
their settlement agreement must be, and it hereby is, denied. Trial of 
this case will commence on September 30, 1993. 


9 The defendants are hereby admonished that any application will be held strictly to the dictates of CIT Rules 11 and 
68. Moreover, the Supreme Court has warned that a request for attorneys’ fees should not result in additional major 
litigation. Hensley v. Eckerhart, 461 U.S. 424, 437 (1983). The “party who seeks payment must keep records in suffi- 
cient detail that a neutral judge can make a fair evaluation of the time expended, the nature and need for the service, 
and the reasonable fees to be allowed.” Id. at 441 (Burger, C.J., concurring). See generally Bonanza Trucking Corp. v. 
United States, 11 CIT at 442-47, 664 F.Supp. at 1458-62, and 11 CIT 489, 669 F.Supp. 430 (1987). 
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